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Subject Matter of 
Comment 


Incorporation 


Stock issued 


Stock ownership 


Management 


WBBC 


This applicant was incorpo¬ 
rated under the laws of New 
York State. (B. 1548) 


The corporation is authorized 
to issue 750 shares of the par 
value of $100 per share. (K. 
1548) 


Its president and principal 
stockholder is Mr. Peter J. Tee- 
ten, a citizen of the United 
States, who, according to the 
record, owns all of the stock is¬ 
sued consisting of 290 shares. 
(B. 1548) 


WVFW 


This applicant is a corporation 
organized under the laws of the 
State of New York- . . . (B. 
1549) 


. . . with 100 shares of com¬ 
mon stock authorized and is¬ 
sued. (B. 1549) 


A^cu niing to CT ivlouw, Mxo« 

Eva D ’Angelo, wife of the 
aforementioned Salvatore 
D’Angelo, has been actively en¬ 
gaged in the management of 
the station under the general 
administrative supervision of 
the officers and directors of the 
licensee corporation. (B. 1549) 


WLTH 


This applicant is a corporation 
organized under the laws of 
New York. (B. 1554) 

There has been established 
within the Voice of Brooklyn, 
Inc., another corporation, known 
as the Jewish Badio Program 
Service, Inc. The latter is con¬ 
sidered the financial department 
of the Voice of Brooklyn, Inc. 
It has authorized the issuance 
of 100 shares of stock, all of 
which is held by the Voice of 
Brooklyn, Inc. Both corpora¬ 
tions have the same officers and 
directors. (B. 1554) 

It has 390 shares of common 
stock authorized and issued, 
each of the par value of $100 
per share. (B. 1554) 


Samuel J. Gellard, President of 
the corporation, holds 290 
shares, and his wife and mother 
each hold 50 shares. (B. 1554) 


WABD 


This corporation was organized 
under the laws of New York. 
(B. 1552) 


It has 100 shares of stock au¬ 
thorized and issued. (B. 1552) 


The stockholders are Mrs. Bae 
Kronenberg, 74 shares, Estelle 
Wagner, 20 shares, Morris 
Meyers, 5 shares, and Aaron 
Kronenberg, 1 share. (B. 1552) 


The record discloses that Sta¬ 
tion WABD is managed by 
Aaron Kronenberg. (B. 1552) 



Citizenship 


Finances, general 


Evidence was introduced to 
show that the officers and di¬ 
rectors of this applicant are 
United States citizens. (B. 
1548) 


According to a balance sheet 
offered in evidence, the Brook¬ 
lyn Broadcasting Corporation 
appears possessed of assets ade¬ 
quate for the purpose of con¬ 
tinuing the operation of Sta¬ 
tion WBBC. (B. 1548) 


Messrs. Salvatore and Anthony 
D ’Angelo are citizens of the 
United States as are all qf the 
officers and directors of the cor¬ 
poration. (B. 1549) 


The applicant shows assets in¬ 
dicating that it is financially 
able to continue the opetation 
of Station WVFW. (B. 1549) 


The officers and stockholders of 
this corporation are citizens of 
the United States. (B. 1554) 


In this connection, it appears 
that among its assets the Voice 
of Brooklyn, Inc., has the cash 
sum of $24.10 and Government 
bonds valued at $2,032.85. As 
indicated, there is the so-called 
Financial Department of the 
licensee, namely, the Jewish 
Badio Program Service, Inc., 
which discloses other resources. 


All of the officers, directors and 
stockholders of this corporation 
are citizens of the United 
States. (B. 1552) 



Such fiTMMwnstl instability on the 
part of this licensee is very pos¬ 
sibly responsible for the broad¬ 
casts of WLTH of various med¬ 
ical programs above mentioned 
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Citizenship 


Eva D’Angelo, wife of tike 
aforementioned Salvatore 
D'Angelo, has been actively en¬ 
gaged in the management of 
the station under the general 
administrative supervision of 
the officers and directors of the 
licensee corporation. (R. 1549) 



The record discloses that Sta¬ 
tion WARD is managed by 
Aaron Kronenberg. (R. 1552) 


Technical qualifications 


Evidence was introduced to Messrs. Salvatore and Anthony All of the officers, directors and 

show that the officers and di- D’Angelo are citizens of the The officers and stockholders of stockholders of this corporation 

rectors of this applicant are United States as are all of the this corporation are citizens of are citizens of the United 

United States citizens. (R. officers and directors of the cor- the United States. (R. 1554) States. (R. 1552) 

1548) poration. (R. 1549) 



According to a balance sheet 
offered in evidence, the Brook¬ 
lyn Broadcasting Corporation 
appears possessed of assets ade¬ 
quate for the purpose of con¬ 
tinuing the operation of Sta¬ 
tion WBBC. (R. 1548) 


From an examination of the 
evidence supplied relative to the 
transmitting equipment, an¬ 
tenna system, studios and per¬ 
sonnel employed in the opera¬ 
tion of these facilities, the ap¬ 
plicant is possessed of the re¬ 
quirements governing the quali¬ 
fications of the licensees of 
broadcast stations. (B. 1548) 


In this connection, it appears 
that among its assets the Voice 
of Brooklyn, Inc., has the cash 

fble to 8 cStmne the“ * he ".““f 
of Station WVFW. (R. 1549) Fmanciai Department of the 

v 7 licensee, namely, the Jewish 

Radio Program Service, Inc., 
which discloses other resources. 
(R. 1556) 


Such financial instability on the 
part of this licensee is very pos¬ 
sibly responsible for the broad¬ 
casts of WLTH of various med¬ 
ical programs above mentioned 
and of the virtual leasing of the 
station’s facilities to Mr. Wit- 
kowski for broadcasting for¬ 
eign language programs hereto¬ 
fore discussed and concerning 
which the management of Sta¬ 
tion WLTH was not thoroughly 
acquainted. (R. 1556) 


The transmitting equipment 
and antenna system as proposed 
are in accordance with the 
standards of the Commission. 

(R. 1549-1550) 

~ 7 The record contains no criti- 

According to the expert engr- cism of the transmitting appa- 
neering testimony offered in the ratus or antenna system of Sta 
record, the equipment improve- tion WLTH. (R. 1555) 
ments contemplated in the ap¬ 
plication of WVFW for a con¬ 
struction permit would result in 
more efficient service. (R. 

1550) 



It was shown that, due to de¬ 
fective equipment, Station 
WARD on one occasion broke 
down and did not broadcast at 
a time when it was authorized 
and expected to do so. (R. 
1552) 


As indicated, the use of defec¬ 
tive apparatus by Station 
WARD resulted in the station’s 
failure to broadcast at a time 
when it was expected to do so 
under the terms of the license 
issued by the Commission. (R. 
1553) 
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Technical personnel 



and experienced engineers and these facilities appear to have 
operators are retained to insure been operated by qualified per- 
efficiency in the technical op- sons. (E. 1555-1556) 
eration of the facilities. (R. 

1549) 




From an analysis of the ex- The programs heretofore of- 
hibit 3 offered in behalf of this fered and proposed to be car- 
applicant, it appears that the ried over W VFW are calculated 
Program service, general program service of the station to meet the needs peculiar to 

is satisfactory and in the pub- the populace within the Brook- 
lie interest. (E. 1548) lya area and are in the public 

interest. (E. 1550) 


As the needs of the Brooklyn 
area are such as to require the 
use of programs in several for¬ 
eign languages, reasonable time 
is allotted by this station for 
Program service, foreign broadcasts in these languages, 
language Said broadcasts appear de¬ 

signed, for the most part, to as¬ 
sist the foreign-bom residents 
of the area in understanding 
American ideals and principles. 
(R. 1548) 


The program service of the sta¬ 
tion, in some respects, has been 
meritorious. (E. 1556) 


It was shown that reasonable 
time had been afforded all civic, 
religious, charitable and educa¬ 
tional organizations for broad¬ 
casting purposes. (E. 1556) 


A staff of employees is retained 
upon a regular basis for the op¬ 
eration of these facilities, con¬ 
sisting of radio engineers and 
operators, announcers, clerks 
and salesmen. (E. 1552) 


Time appears to have been 
given by this station to civic, 
religious, charitable, and edu¬ 
cational organizations desiring 
to convey their messages to the 
public. (R. 1553) 


Programs, “medical” 





The record also contains evi¬ 
dence which indicates that cer¬ 
tain of the programs carried 
over Station WARD were in the 
public interest and designed to 
meet the needs peculiar to the 
foreign-bom people residing in 
the Brooklyn area. (E. 1553) 


However, it appears that a con¬ 
siderable number of commercial 
medical programs were carried 
which advertised various tonics, 
proprietary medicines, lini¬ 
ments, etc. (R. 1556) 




There was also broadcast over 
the WARD facilities, a program 
known as ‘‘Little Artists Radio 
School.” This was conducted 
by one Mr. Wagner in the 
same manner in which Mr. 
Capola conducted the afore¬ 
mentioned Italian programs. 
The Little Artists Radio School 
was advertised over the station 
as one in which children were 
taught to sing, dance and re¬ 
cite, and it was represented 
over the station that those dem- 
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Programs, * * deceptive ’ * 


program responsibility 




The record also contains evi¬ 
dence which indicates that cer¬ 
tain of the programs carried 
over Station WARD were in the 
public interest and designed to 
meet the needs peculiar to the 
foreign-bom people residing in 
the Brooklyn area. (R. 1553) 


However, it appears that a con¬ 
siderable number of commercial 
medical programs were carried 
which advertised various tonics, 
proprietary medicines, lini¬ 
ments, etc. (R. 1556) 




It was disclosed that Mr. Wit- 
kowski received from the spon¬ 
sors of these programs the sum 
agreed upon, and a division 
thereof with the station owners 
followed. (R. 1555) 


For a considerable period of 
time there were carried over 
Station WLTH certain pro-, 
grams in the Polish language 
under the supervision of one 
Mr. i WitkowskL The latter, 
while not identified with the sta¬ 
tion as an employee, secured all 
sponsors and talent for said 
programs and directed them 


There was also broadcast over 
the WARD facilities, a program 
known as “Little Artists Radio 
School.” This was conducted 
by one Mr. Wagner in the 
same manner in which Mr. 
Capola conducted the afore¬ 
mentioned Italian programs. 
The Little Artists Radio School 
was advertised over the station 
as one in which children were 
taught to sing, dance and re¬ 
cite, and it was represented 
over the station that those dem¬ 
onstrating talent would be 
given the opportunity to broad¬ 
cast over WARD. Although the 
sum of $1.00 was ultimately 
charged each pupil, it appeared 
that the announcements made 
over the station did not indicate 
that such a charge would be 
made. In response to the solici¬ 
tations broadcast, large num¬ 
bers of parents with their chil¬ 
dren came to the station and 
made payments of the required 
sum. (R. 1552-1553) 


All moneys paid by the spon¬ 
sors thereof were received di¬ 
rectly by Mr. Capola who re¬ 
tained 40% and gave the re¬ 
mainder to the station owners. 
(R. 1552) 


It was shown that the revenue 
derived from this program was 
collected by Mr. Wagner and 
a distribution thereof made be¬ 
tween himself and the station 
management. (R. 1553) 
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When the hearing (1937) upon 
these applications commenced, 
100 % of the stock was held, of 
record, by Anthony D’Angelo, 
President. The evidence dis¬ 
closes that during the year 1933, 
Salvatore D ’Angelo, former 
president of the corporation, 
transferred to Anthony 
D ’Angelo, his brother, all of 
the stock now held by the latter 
(100%). No consideration was 
involved and it was shown that 
the transfer was effected be¬ 
cause of the transferror’s ill- 
stock in question was intended 
to be held in trust for the latter. 
(R. 1549) 


There was introduced into the 
record a document indicating 
that Messrs. Salvatore and An¬ 
thony D’Angelo, in behalf of 
the Paramount Broadcasting 
Corporation and Mrs. Eva 
D ’Angelo, have agreed that 
there shall be transferred to the 
latter all right, title and inter¬ 
est in the outstanding capital 
stock of the Paramount Broad¬ 
casting Corporation. The agree¬ 
ment further provides that im¬ 
mediately after procuring the 
consent of the Commission for 
the transfer of the stock to 
Mrs. D ’Angelo, a meeting of 
the officers of the Paramount 
Broadcasting Corporation will 
be called, at which Anthony 


The General Manager of 
WLTH testified that he was 
familiar with the continuity in¬ 
volved and the message con¬ 
veyed to the public by Mr. Wit- 
kowski, although he (the sta¬ 
tion manager) neither spoke noz 
understood the Polish language. 
From a final analysis of the evi¬ 
dence upon the subject, it may 
reasonably be concluded that, 
at most, Mr. Witkowski did, in 
advance of the rendition of a 
program, advise the station’s 
management, in a general way, 
of the nature and character of 
the matters which were expected 
to be transmitted. In other 
words, no official of the licensee 
corporation had any assurance 
of what was said over the air in 
this connection. (R. 1555) 


The record discloses that during 
the year 1935 a chattel mort¬ 
gage was placed upon the trans¬ 
mitting equipment and appa¬ 
ratus of Station WLTH by the 
Voice of Brooklyn, Inc. Tes¬ 
timony was offered in an effort 
to show that said mortgage was 
taken as a means of protecting 
the station against the issu¬ 
ance of an attachment thereon 
by an organization which had 
obtained a judgment in court 
against the station licensee. 
The President of the applicant 
winch establishes that saicT 
mortgage remained upon the 
station for approximately two 
years, and was not discha r ged 
until the final hearing in these 
matters commenced. (R. 1555) 


As indicated, in order to avoid 
the discharge of at least one 
legal and presumably just obli¬ 
gation, to-wit, a judgment se¬ 
cured in a court of record, the 
President of the Voice of 
Brooklyn, Inc., arranged that 
the station should be mort¬ 
gaged to a friend of one of the 
officers of the corporation. An 
unsatisfactory showing was 
made that monetary considera¬ 
tion was not involved in this 
transaction. Tha mortgagee 
himself was not produced as a 
witness, nor was any evidence 
offered to corroborate Mr. Gel- 


For a considerable period of 
time programs in the Italian 
language were transmitted over 
the facilities of WARD and 
supervised by one Louis Capola. 
Under arrangements with the 
station management, and upon 
his own responsibility, Mr. 
Capola secured the necessary 
advertisers and talent for these 
programs, prepared the conti¬ 
nuity and made the announce¬ 
ments. Neither the station li¬ 
censee, nor any of its employees, 
appear to have had information 
with regard to the nature and 
character of the program con¬ 
tinuity involved in these broad¬ 
casts. (R. 1552) 
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Incumbrance or transfer 
of station or stock 



involved and it was shown that 
the transfer was effected be¬ 
cause of the transferror's ill¬ 
ness ; and that, In fact, the 
stock in question was intended 
to be held in trust for the latter. 
(R. 1549) 


There was introduced into the 
record a document indicating 
that Messrs. Salvatore and An¬ 
thony D’Angelo, in behalf of 
the Paramount Broadcasting 
Corporation and Mrs. Eva 
D ’Angelo, have agreed that 
there shall be transferred to the 
latter all right, title and inter¬ 
est in the outstanding capital 
stock of the Paramount Broad¬ 
casting Corporation. The agree¬ 
ment further provides that im¬ 
mediately after procuring the 
consent of the Commission for 
the transfer of the stock to 
Mrs. D ’Angelo, a meeting of 
the officers of the Paramount 
Broadcasting Corporation will 
be called, at which Anthony 
D’Angelo shall resign as Pres¬ 
ident and Mrs. Eva D’Angelo 
shall be elected to that office. 
(R. 1549) 



by an organization which had 
obtained a judgment in court 
against the station licensee. 
The President of the applicant 
corporation introduced proof 

which establishes that said 
mortgage remained upon the 
station for approximately two 
years, and was not discharged 
until the final hearing in these 
matters commenced. (R. 1555) 


As indicated, in order to avoid 
the discharge of at least one 
legal and presumably just obli¬ 
gation, to-wit, a judgment se¬ 
cured in a court of record, the 
President of the Voice of 
Brooklyn, Inc., arranged that 
the station should be mort¬ 
gaged to a friend of one of the 
officers of the corporation. An 
unsatisfactory showing was 
made that monetary considera¬ 
tion was not involved in this 
transaction. The mortgagee 
himself was not produced as a 
witness, nor was any evidence 
offered to corroborate Mr. Gel- 
lard’s testimony that the mort¬ 
gage in question was nominal 
only. (R. 1556) 


The Commission is constrained 
to find from the record that 
the mortgage was a means of 
defrauding creditors and that 
it evidences a lack of financial 
stability on the part of the li¬ 
censee of the WLTH facilities. 
(R. 1556) 


When asked on cross-examina¬ 
tion for -details with .regard to 
the establishment of -the Jew¬ 
ish Radio Program Service, 
Inc., Mr. Gellard, President of 
the applicant corporation, tes¬ 
tified, in substance, that the lat¬ 
ter was designed primarily, if 
not exclusively, as a means of 
protecting the Voice of Brook¬ 
lyn, Inc., from the payment of 
certain of its possible obliga¬ 
tions. (R. 1555) 


Certain methods followed by 
the management of WARD 
with regard to several programs 
were irregular and not calcu¬ 
lated to serve public interest. 
(R. 1552) 


BEST COPY AVAILABLE 


from the original bound volume 










end nor 


its aatj as* fSgfflBWfctf «* 

properly supervising the pro¬ 
grams carried, (it. 1552) 


We are of the opinion and no 
find that the affairs of Station 
WLT1I, under tho management 
of Voice of Brooklyn, Inc., 
have not been conducted in a 
mariner best suited to public 
interest. (R. 1556) 


We are of the opinion, and so 
find from the evidence, that the 
management of these facilities 
has not properly discharged its 
duty to the public in accordance 
with the standards imposed by 
the Commission. One of the 
most essential duties incumbent 
upon the licensee of a broadcast 
station is that of insuring th« 
continuous efficient operation oi 
the transmitting equipment. In 
fact, this is an indispensable 
condition to the good service of 
any station. Failures of this 
equipment, due to causes rea¬ 
sonably within human control, 
whereby the public Is deprived 
of service, denotes a state of 
carelessness and mismanage¬ 
ment. which this Commission> 
in the exercise of its regulatory 
authority, will not condone. 
(R. 1553) 


General comment 


The record discloses that the 
affairs of Station WVFW have 
been conducted in an efficient 
and business-like manner. | (R. 
1549) i 


One of the issues specified in 
the notice of hearing upon the 
application for renewal of li¬ 
cense of Station WLTH is the 
following * 1 To determine 
whether the continued opera¬ 
tion of this station will serve 
public interest, convenience and 
necessity . 7 7 In passing upon 
this issue, in the light of all 
the evidence appearing upon 
the record, consideration was 
given to the manner in which 
the station (WLTH) in the 
past has been conducted, and 
to the manner in which the li¬ 
censee of these facilities has 
discharged its duties and obli¬ 
gations. From the facta dis¬ 
closed in the proceeding con¬ 
ducted before us, as heretofore 
related, we are of the opinion 
and so find that Station WLTH 
has not been conducted in a 
manner conducive to public in¬ 
terest and that the actions of 
the licensee are such as to es¬ 
tablish that public interest win 
not be served through the con- 
tinned operation of station 


Moreover, in connection with 
the aforementioned programs of 
Messrs. Capola and Wagner, the 
management of the WARD fa^ 
cilities appears to have divested 
itself of control over portions 
of the program service supplied 
the public. In fact, these fa¬ 
cilities were leased in a manner 
contrary to the spirit and in¬ 
tent of Section 310(b) of th< 
Communications Act of 1934 
which provides: 

“The station license required 
hereby, the frequencies author¬ 
ized to be used by the licensee, 
and the rights therein granted 
shall not be transferred, as¬ 
signed, or in any manner either 
voluntarily or involuntarily dis 
posed of, or indirectly by trans¬ 
fer of control of any corpora¬ 
tion holding such license, to any 
person, unless the Commission 
shall, after securing full infor¬ 
mation, decide that said trans¬ 
fer is in the public interest, and 
shall give its consent in writ¬ 
ing.” (B. 1553-1554) _ 

The arrangements between the 
station management and Messrs, 
Capola and Wagner are tauta- 







Among the issues contained in 
the notice of hearing npon the 
application for renewal of the 
license of Radio Station WARD 
is the following: “to deter¬ 
mine whether the continued op¬ 
eration of the station would 
serve public interest, conveni¬ 
ence and necessity. ’ ’ In ascer¬ 
taining whether from the rec¬ 
ord made in this proceeding, 
the aforementioned issue should 
be decided in the affirmative or 
negative, consideration was nec¬ 
essarily given to the past con¬ 
duct of the station, as disclosed 
in the record. While it was 
shown that in many respects 
WARD served the public meri¬ 
toriously, nevertheless, the im¬ 
proprieties and irregularities of 
which the licensee of those fa¬ 
cilities was shown to have been 
guilty are such as to establish 
that the station would not serve 
public interest if permitted to 
remain in operation. (R. 1554) 


whereby the public is deprived 
of service, denotes a state of 

We are of the opinion and so “ d “^nage- 

find that the affairs of Station which this Commission, 

WLTH, under the management lts + re ^ to 7 

of Voice of BrooklynT Inc., ^ not condone - 

have not been conducted in a j __ ___ 

manner best suited to public Moreover, in connection with 
interest. (R. 1556) the aforementioned programs of 

- Messrs. Capola and Wagner, the 

One of the issues specified in management of the WARD fa- 
the notice of hearing upon the cilities appears to have divested 
application for renewal of li- itself of control over portions 
cense of Station WLTH is the of the program service supplied 
following “To determine the public. In fact, these fa- 
whether the continued opera- cilities were leased in a mannei 
tion of this station will serve contrary to the spirit and in¬ 
public interest, convenience and tent of Section 310(b) of th* 
necessity . 7 7 In passing upon Communications Act of 1934 
this issue, in the light of all which provides: 
the evidence appearing upon “The station license required 
the record, consideration was hereby, the frequencies author- 
given to the manner in which ized to be used by the licensee, 
the station (WLTH) in the and the rights therein granted 
past has been conducted, and shall not be transferred, as- 
to the manner in which the li- signed, or in any manner eithei 
censee of these facilities has voluntarily or involuntarily dis 
discharged its duties and obli- posed of, or indirectly by trans- 
gations. From the facts dis- fer of control of any corpora- 
closed in the proceeding con- tion holding such license, to any 
ducted before us, as heretofore person, unless the Commission 
related, we are of the opinion shall, after securing full infor- 
and so find that Station WLTH mation, decide that said trans- 
has not been conducted in a fer is in the public inferest, and 
manner conducive to public in- shall give its consent in writ- 
terest and that the actions of in g.” (R. 1553-1554) 

the licensee are such as to es- rm, a _ 

tablish that public interest mil 

not be served through the con- ® tatl0 1 n and Messrs, 

tinned operation of station *“ d 

WLTH. (E. 1556-1557) 

the license to operate this sta¬ 
tion, within the meaning of the 
above-quoted section of the 
statute. (R. 1554) 


General comment 


The record discloses that the 
affairs of Station WVFW have 
been conducted in an efficient 
and business-like manner. (R. 
1549) i 
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becomes meaningless. 
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criminatory standards to the Witkowski 
and Capola programs . 

4. The business relationships between 
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Authors, Composers and Publishers in 
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of money due or not due are not within 
the regulatory province of the Commis¬ 
sion and the Commission exceeds it^ 
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IN THE 


WLnitzb States Court ot Appeals 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1938. 

No. 7044. 

Voice of Brooklyn, Inc., 


Federal Communications Commission. 


No. 7045. 

United States Broadcasting Corporation, 


Federal Communications Commission. 


BRIEF FOR BOTH APPELLANTS. 


I. INTRODUCTION. 

A. Statement of the Proceedings. 

1. History. 

On February 5, 1936, the Federal Communications 
Commission, under the provisions of Section 5 of the 
Communications Act of 1934, consisted of three 
divisions, Broadcast, Telegraph and Telephone 
(F. C. C. General Order 1, 1 F. C. C. Rep. 3). It 4lso 
met from time to time as a complete body en banc. At 
2:30 p. m. on February 5, 1936, there was such an en 
banc meeting. At that meeting the late Anning S. 
Prall, then Chairman of the Commission, moved that 
certain petitions for rehearing filed on behalf of Voice 
of Brooklyn, Inc., and United States Broadcasting 
Corporation be granted. This motion was defeated 
(R. 247). Thereupon Commissioner George Henry 
Payne moved that the Commission “reopen . .. the so- 
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called ‘Brooklyn cases’ in their entirety . . This 
motion was adopted. Commissioner Irvin W. Stewart 
then moved that the hearing be held by the Commis¬ 
sion en lane (which is to say by the full body of seven 
members and without the intervention of an Exami¬ 
ner). This motion was adopted. The minutes of the 
meeting recite “in connection with this motion, it was 
unanimously agreed that the matter be taken up de 
novo” (R. 248). 

This action of the Federal Communications Com¬ 
mission brought to an end more than three years of 
litigation among four radiobroadcasting stations 
assigned to the 1400-kc. frequency upon a time-sharing 
basis; it wiped out several Examiners’ reports and 
a decision of the Broadcast Division. At the same time 
it set the controversy going for the making of a new 
record under new circumstances. Since the Commis¬ 
sion specifically established the proceeding upon a 
de novo basis the action of February 5th represents 
the commencement of the proceedings which have now 
been brought before this Court on appeal. It may be 
necessary in the body of this brief to refer to earlier 
proceedings as they are mentioned in the record, but 
these references will be illustrative only. 

Since the so-called general reallocation of November 
11, 1928, which is the basis of radiobroadcasting allo¬ 
cation in the United States,* the 1400-kc. frequency 
has been used in the borough of Brooklyn for the ren¬ 
dition of a radiobroadcasting service (R. 1228). 

The licensees have been: Voice of Brooklyn, Inc., 
operating WLTH, United States Broadcasting Cor¬ 
poration, operating WARD (the call-sign of this star 
tion was formerly WCGUJ), Brooklyn Broadcasting 
Corporation, operating WBBC, and Paramount 

# General Electric Company v. Federal Badio Commission, 58 App. 
D. C. 386, 390. 
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Broadcasting Corporation, operating WVFW (thje 
call-sign of this station was formerly WFOX). These 
four divide time equally in accordance with an agreed 
schedule (R. 160-164). j 

2. The Applications Involved. 

a. As OF FEBRUARY 5, 1936. 

When the Commissioners adopted the motions of 
Commissioners Payne and Stewart, the applications 
before them, which made up the so-called Brooklyn 
cases, were as follows: 

(1-4) Each of the stations, for one reason or another, 
had a pending application for renewal of license. The 
reasons for which such applications were pending, un¬ 
granted and designated for hearing will be indicated in 
a later portion of this brief. At the present point ho 
detailed recital of the circumstances is necessary to hn 
understanding of the case. 

(5) A corporation known as Brooklyn Daily Ea^le 

I Broadcasting Company, Inc., had a pending applica¬ 
tion for authority to erect a new radiobroadcasting sta¬ 
tion at Brooklyn to use the facilities of the existing 
four stations, this of necessity requesting the terminja- 
tion of the service of the existing four stations. 

' (6) Debs Memorial Radio Fund, Inc., licensee iof 

radiobroadcasting station WEVD of New York City 
(a station operating part time on another frequency), 
had a pending application for full time. This W;as 

I I sought to be accomplished by transferring three broad¬ 
casting stations with which WEVD shared time to tjhe 
1400-ke. frequency, this of necessity terminating the 
existence of the stations theretofore using 1400 kc. 

(7) Paramount Broadcasting Corporation, the li¬ 
censee of WVFW, had a pending application to jn- 

i I 
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crease its time of operation to full time, this of neces¬ 
sity requesting the termination of the service rendered 
by the other three stations assigned to the 1400-kc. 
frequency. 

(8) Brooklyn Broadcasting Corporation, the licen¬ 
see of WBBC, had a pending application to increase its 
time of operation to full time, this of necessity request¬ 
ing the termination of the service rendered by the 
other three stations assigned to the 1400-kc. frequency. 

(9) United States Broadcasting Corporation, licen¬ 
see of WARD 1 , had a pending application to remove its 
transmitter to a more desirable site and to improve its 
antenna. 

(10) Paramount Broadcasting Corporation had a 
pending application for consent to the transfer of con¬ 
trol of its stock from the individual owners thereof to 
a section of the Veterans of Foreign Wars. 

b. Subsequent pleadings and changes. 

In support of each of the applications listed above, 
appropriate notices, appearances and answers under 
the Commission’s rules and regulations were filed 
and appear of record (R. 65-70, 75-80, 107-115, 
130-141, 157-158, 176-184), except that pleadings in¬ 
volving the applications of Brooklyn Daily Eagle 
Broadcasting Company, Inc., and Debs Memorial 
Radio Fund, Inc., all assignment cases and the appli¬ 
cation of Paramount Broadcasting Corporation for 
full time have not been printed for reasons which will 
appear below. In addition, each Voice of Brooklyn, 
Inc., United States Broadcasting Corporation and 
Paramount Broadcasting Corporation had demurred 
to the notice of appearance filed by Brooklyn Broad¬ 
casting Corporation (R. 81, 84-85, 88-89), and the de- 
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murrers had been severally overruled (R. 84, 87, 90). 

When the matter came on for hearing in MarOh, 
1937, Paramount Broadcasting Corporation withdrew 
its application for the facilities of its sister stations 
(R. 783). It also withdrew its application for consent 
to the transfer of control of its capital stock (R. 777). 

WEVD amended its application to request full time 
for itself at 1400 kc. (R. 1547). 

i 

C. As OF THE TIME OF HEARING. 

) 

At the March, 1937, hearing, therefore, the relevant 
applications before the Commission were: 

(1) Brooklyn Daily Eagle Broadcasting Compahv, 
Inc., desired to build a full time station to supplant the 
four stations using 1400-kc. 

(2) Debs Memorial Radio Fund, Inc., wanted I to 
transfer its station to 1400-kc., to supplant the four 
stations using that frequency. 

I 

(3) Brooklyn Broadcasting Corporation wanted its 
station to have full time with the elimination of the 
other three stations. 

(4-7) Voice of Brooklyn, Inc., Paramount Broad¬ 
casting Corporation and United States Broadcasting 
Corporation wanted the three separate applications for 
their facilities denied and themselves given renewals 
of licenses as theretofore enjoyed and, in addition, 
United States Broadcasting Corporation wanted au¬ 
thority to improve its location and equipment. 

i 

! 

d. The decision. 

! 

The action of the Commission on these applications 
was taken over a period of time during June and Sep¬ 
tember of 1937. In effect the Commission under- 
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took to grant three-fourths time to Brooklyn Broad¬ 
casting Corporation, to renew the license of Para¬ 
mount Broadcasting Corporation and to delete the sta¬ 
tions of Voice of Brooklyn, Inc., and United States 
Broadcasting Corporation. The Commission also de¬ 
nied the applications of Brooklyn Daily Eagle Broad¬ 
casting Company, Inc., and Debs Memorial Radio 
Fund, Inc. 

What is described as the Statement of Facts and 
Grounds for Decision of the Commission in support of 
this decision is found at pages 1541 to 1559 of the 
record. 

This case involves a series of comparative showings 
on the part of the broadcasting stations involved. W 7 e 
have prepared a chart which embodies every word of 
the applicable portions of the Commission’s Statement 
of Facts and Grounds for Decision. This chart is ar¬ 
ranged in columnar form under the headings of the 
several stations, with horizontal divisions according 
to the subject matter compared. This chart affords a 
convenient index to the Commission’s statement and a 
fair method of correlating the Commission’s pur¬ 
ported findings as to each of the stations. It is bound 
into this brief as a frontispiece and reference will be 
made to it in the argument. 

e. As INVOLVED IN THE PRESENT APPEAL. 

An appeal taken by Brooklyn Daily Eagle Broad¬ 
casting Company, Inc., has been dismissed (No. 7047). 
The same is true of an appeal taken by Debs Memorial 
Radio Fund, Inc. (No. 7046). 

An appeal sued out by Voice of Brooklyn, Inc., and 
one sued out by United States Broadcasting Corpora¬ 
tion on June 19,1938, (Nos. 7010 and 7011) were taken 
prior to the purported effective date of the Commis- 
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sion’s decision and have been dismissed by the Cpurt. 

The two appeals which are the subject of this brief 
were sued out thereafter, according to the express limi¬ 
tation of effective date in the Commission’s order.!The 
two appeals tender questions as to the legality of the 
Commission’s action in taking from Voice of Brooklyn, 
Inc., and United States Broadcasting Corporatioii the 
radiobroadcasting assignments which they have here¬ 
tofore enjoyed and giving over those assignments to 
Brooklyn Broadcasting Corporation. 

3. The issues and applications which have been 

eliminated. I 

There are no questions before the Court at the pres¬ 
ent time as to a number of matters wherein some pro¬ 
ceedings have been had, concerning which therp are 
certain references in the printed record, but on which 
substantially all of the actual applications, pleadings 
and testimony have been eliminated in printing, i 

Inasmuch as there are passing references to them 
in the record it is well at this point to list these 4 e ter- 

I 

mined matters which have little if any, materiality in 
the present appeals: 

I 

(1) Matters relating to Broadcasters of Brooklyn^ Inc. 

This affair is referred to many times in the printed 
record (e. g., R. 1243-1245, 1260-1262, 1265, 1288jl300, 
1420-1422, 1503-1504, etc.) It appears that during the 
course of the controversy among the several Bropklyn 
stations Congressman Emanuel Celler intervened to 
call meetings of the four stations on the 1400 kcj. fre¬ 
quency (R. 1232). He persuaded them to form g cor¬ 
poration under his tutelage and direction kno\yn as 
Broadcasters of Brooklyn, Inc., to which the foup sta¬ 
tions were to assign their several licenses, and Vhich 
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they were to own jointly so that they might make out 
one full time station (R. 1232, 1243,1253, etc.). It also 
appears that after completion of these plans Brooklyn 
Broadcasting Corporation, Inc., declined to sign the 
necessary contracts and the enterprise therefore be¬ 
came that of the other three stations only (R. 1232, 
1362). An appropriate application for assignment of 
the licenses was filed with the Commission. Pending 
action upon this application the three stations at the 
suggestion of the Congressman, while maintaining 
their several identities and using their separate trans¬ 
mitters, made use of one common studio as is permitted 
by the rules and regulations of the Commission (R. 
1255, 1289-1290, 1361, Rules and Regulations, F. C. C. 
Par. 113). The application for transfer to Broad¬ 
casters of Brooklyn, Inc., was not pending at the t im e 
of the Payne-Stewart motions, nor at the time of hear¬ 
ing in this case and the entire transaction is now im¬ 
material. 

(2) Matters relating to Brooklyn Daily Eagle Broad¬ 
casting Company, Inc. 

This applicant has withdrawn its appeal from the 
denial of its application and there is no issue concern¬ 
ing it. It is difficult to see how testimony in the record 
on the subject matter can be of consequence in the 
present cases. 

(3) Matters relating to Debs Memorial Radio 

Fund, Inc. 

This applicant has withdrawal its appeal and there 
is no issue concerning it. It is difficult to see how testi¬ 
mony in the record on the subject matter can be of 
consequence in the present cases. 
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(4) Matters relating to Kings Broadcasting 

Corporation. 

It appears that the Broadcast Division, some time 
prior to the Payne-Stewart motions, had ordered the 
deletion of the stations of Paramount Broadcasting 
Corporation, United States Broadcasting Corporation 
and Voice of Brooklyn, Inc. (R. 185-188,1546). In an ef¬ 
fort, at this stage of the proceedings, to preserve tHeir 
licenses, two of these corporations, Voice of Brooklyn, 
Inc., and United States Broadcasting Corporation, 
sought the support of American Jewish Publishing 
Company, publishers of the Yiddish newspaper, The 
Day. As a result, there was formed a corporation 
known as Kings Broadcasting Corporation, of which 
the publishing company was to control 52 per cent, and 
the beneficial owners of Voice of Brooklyn, Inc., and 
United States Broadcasting Corporation were eacl} to 
control 24 per cent. (R. 1234-1235, 1274-1276, 1422- 
1424). The principal owners of the stock of these two 
latter corporations testified at the hearing that they 
had requested the Communications Commission to ap¬ 
prove the transfer of their licenses to Kings Broad¬ 
casting Corporation in an effort to preserve the sta¬ 
tions, but they were quite as willing and anxious td go 
forward with the operation of their stations as at pres¬ 
ent (R. 1234-1235, 1422 ff., 1447). The application to 
transfer the ownership of the stations to Kings Brdad- 
easting Corporation has been denied by the Comrjiis- 
sion and no appeal has been taken from that denial, 
and no issue is tendered concerning it. 
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B. A Large Part of the Printed Record in These Cases 
is Superfluous, Through No Fault of the Appel¬ 
lants. 

The record in these cases, consisting of 1572 pages 
and weighing six pounds, has been printed at a cost of 
$6118. 

As will be argued below, the order of the Commis¬ 
sion deleting appellants’ radiobroadcast stations was 
void in substance, the Statement of Facts and Grounds 
for Decision was not only never lawfully adopted but 
is entirely insufficient to sustain the Commission’s 
order. 

Accordingly, when the time came on for the appel¬ 
lants to designate the record for printing, they felt 
justified in relying upon the orders and purported 
opinion of the Commission and designated only a small 
part of the record, feeling that they could sustain their 
appeals on the part so designated (R. 1560-1562). 

The parts so designated were R. 72-80, R. 115-135, 
R, 138-151, R. 158-181, R. 247-248, R. 514-519, pages 
2234 to 2249 of the typewritten record, which were not 
printed, and R. 1531-1564, a total of less than 100 pages 
of printed record. 

Save for a very small counter-designation by the 
appellants (R. 1570-1571), the record has been desig¬ 
nated in its huge entirety by joint action of the Inter¬ 
vener and the Commission (R. 1565-1569). 

This means in effect that the appellants had been 
willing to forego such argument as they might make 
upon their assertion that the findings are contrary to 
the evidence and are without evidence to support them 
but the Intervener and the Commission have desig¬ 
nated the evidence so as to request and permit the ap¬ 
pellants to go forward with this ground of appeal also. 





11 


But even in this view of the case, there is no justifi¬ 
cation for designating matter for printing which was 
excluded from evidence by the Commission and which 
was in fact not offered in evidence. 

An example of this is the editorial matter from R. 
281 to R. 364 concerning the WBBC programs which 
was not even offered in evidence (R. 680-690). 

Further instances of the designation for printing of 
matter not necessary to the determination of these ap¬ 
peals will be found tabulated in Appendix A, pp. 133 
to 135, infra. 

C. Statement of the Manner in Which this Brief Will 

i 

Be Presented. 

1. Outline of the argument. 

Since the table of contents is a complete presenta¬ 
tion of the outline of argument, that is omitted at this 
point. 

2. Presentation is separate as to each WLTH and 
WARD but they are included in one brief. 

Voice of Brooklyn, Inc., and United States Broad¬ 
casting Corporation have no connection with each 
other. They are victims of a single attack upon their 
separate facilities. This attack having been conducted 
as to both stations in one hearing, the record is neces¬ 
sarily substantially the same in so far as it relates to 
the claimed merits of the attacking applicants. Also 
there are points of similarity in the attack against 
each of the appellants. 

It has been a help to the stations to be able to pro¬ 
ceed thus far through the printing of one record. They 
have engaged the same counsel. It is felt that their 
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claims can be presented in one brief. However, the 
claims are severable. It will appear from the outline 
of the argument and from this brief that there are 
points of departure. While the two arguments are con¬ 
tained in one brief, those portions which apply sepa¬ 
rately to one station or the other are so indicated. 

3. Significance of references to WVFW. 

As the case of Paramount Broadcasting Corpora¬ 
tion finally went to decision, it represented a simple 
defensive application for renewal of license. Neither 
of the appellants had any application for the facilities 
of Paramount Broadcasting Corporation. The re¬ 
newal of license of Paramount Broadcasting Corpora¬ 
tion as accomplished by the Commisson’s decision does 
not represent a legal injury to either of the appellants 
(Pulitzer Publishing Company v. Federal Communi¬ 
cations Commission, 68 App. D. C. —, 94 F. 2d 249, 
252). However, the record of the proceedings on the 
application of Paramount Broadcasting Corporation 
for renewal of license has been printed. Paramount 
Broadcasting Corporation, like the appellants, de¬ 
fended itself against the attack of Brooklyn Broad¬ 
casting Corporation. In the case of Paramount Broad¬ 
casting Corporation, the Commission saw fit to deny 
the application of Brooklyn Broadcasting Corpora¬ 
tion and to grant a renewal. It is to be contended 
in this brief that the action of the Commission in ter¬ 
minating the operation of the stations of Voice of 
Brooklyn, Inc., and United States Broadcasting Cor¬ 
poration was arbitrary and capricious. It appears to 
us that for illustrative purposes and to demonstrate 
the arbitrary and capricious character of the Commis¬ 
sion’s action with regard to the appellants, it is proper 


to point out the respects in which standards and rules, 
even requirements, have been made applicable to 
the appellants which were not made applicable to 
Paramount Broadcasting Corporation. Conversely, 
it is proper to point out that the Commission has either 
approved or condoned conduct on the part of Para¬ 
mount Broadcasting Corporation where in similar or 
less culpable instances, it undertakes to condemn con¬ 
duct on the part of the appellants. (See Yick Wo. v. 
Hopkins, 118 U. S. 356) 

I 

4. Designation of parties. 

Throughout the rest of this brief, Voice of Brook¬ 
lyn, or its station, will be designated simply by the 
call-sign WLTH. United States Broadcasting Cor¬ 
poration, or its station, will be designated WARD. 
Paramount Broadcasting Corporation, or its station, 
will be designated WVFW. Brooklyn Broadcasting 
Corporation, or its station, will be designated WBBC. 

II. ARGUMENT. j 

A. In the Absence of Proof of Superior Service Poten¬ 
tialities by WBBC, the Appellants are Entitled to 
Renewals of Their Licenses—in the Circumstainces 
of These Cases—as a Matter of Course and With¬ 
out Affir mative Showings on Their Parts. 

1. These are special renewal applications under the pro¬ 
cedure established by Rule 17 of the Commission 
and successor paragraph 103.16 of the Rules and 
Regulations of the Commission. 

I 

The Communications Commission (like its predeces¬ 
sor, the Federal Radio Commission) pursuant to sec¬ 
tion 307 (d) of the Act and pargaraph 27 of the Rules 
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and Regulations, issues licenses for a six-months 
period. 

The practice to obtain a renewal of license is for 
the station licensee to file its application for re¬ 
newal on the appropriate form furnished by the Com¬ 
mission. The latter requires such information as the 
name and identity of the applicant corporation; 
name, address and citizenship of all stockholders 
owning “and/or” voting 10 percent, or more of 
the applicant’s stock and percentage of stock held by 
each; name, address and citizenship of the officers and 
directors of the applicant; a complete financial state¬ 
ment of the assets and liabilities of the applicant; a 
summary description of the equipment and its capabil¬ 
ities in operation, and a breakdown of the programs 
into commercial and sustaining programs with the av¬ 
erage percentage of time alloted to entertainment, edu¬ 
cational, religious, agricultural and fraternal pro¬ 
grams. 

The Commission examines the renewal application 
and usually grants it without a hearing as a routine 
matter, and as a matter of right. 

This is confirmed by the testimony of Commissioner 
Sykes in hearings on the Independent Offices Appro¬ 
priation Bill for 1938, before the subcommittee of the 
Committee on Appropriations, House of Representa¬ 
tives, 75th Congress, 1st Session, May, 1938, at p. 365. 

“Mr. Woodrum: Are you still granting licenses 
on a temporary basis of six months ? 

Mr. Sykes: Yes, the term is six months still. 

• ••#** 

Mr. Woodrum: How many broadcasting li¬ 
censes do you have now ? 

Mr. Sykes: There are 648. 
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Mr. Woodrum: To what extent do they have to 
he reconsidered? Is it a perfunctory proposition 
unless there are some charges made? 

Mr. Sykes: Yes. 

Mr. Woodrum: So far as the application is con¬ 
cerned, if there are no charges, it is merely a cleri¬ 
cal operation? 

Mr. Sykes: Yes. 

Mr. Woodrum: What percentage now requires 
administrative action? 

Mr. Sykes: All of them when they are filed. 

Mr. W’oodrum: What per cent of them have to 
have the attention of the Commission other thqn 
the mere clerical operation involved in renewing 
them ? [ 

Mr. Sykes: Every application that is filed has 
the consideration of the legal and engineering de¬ 
partments, 

Mr. Woodrum: Do you mean every application 
for renewal? 

Mr. Sykes: Yes, for all renewals and new appli¬ 
cations. Of course, the ordinary renewals do not 
take a great deal of time, but every one of them 
goes through those divisions. 

Mr. Woodrum: What percentage takes mcjre 
than just the ordinary routine consideration? 

Mr. Sykes: All of the new ones require a great 
deal of consideration. (Italics ours.) 

This official construction of a practice to regularly 
renew broadcast licenses is reinforced by an analysis 
of the Commission’s activities with reference to re¬ 
newals of licenses. | 

For the fiscal year 1935, applications handled for re¬ 
newal of licenses totaled approximately 1300. Fiirst 
Annual Report of the Federal Communications Com- 
mission (1935) p. 16. 

For the fiscal year 1936 approximately 1350 renewal 
licenses were handled. Second Annual Report of the 


16 


Federal Communications Commission (1936) pp. 4, 
13, 19. 

And for the fiscal year 1937, approximately 1400 re¬ 
newal licenses were handled. Third Annual Report of 
the Federal Communications Commission (1937) pp. 
27, 40. 

In all this period of time, as will appear from four 
volumes of F. C. C. reports, there were only an isolated 
few hearings on renewal of license where the Commis¬ 
sion had initiated the proceeding. (See note p. 23, 
infra.) 

Renewal applications are designated for hearings 
in two classes of cases. 

(1) The Commission on its own motion will desig¬ 
nate an application for hearing because it has reason 
to believe that the licensee has broadcast programs 
which violate the provisions of the Communications 
Act, such as lottery, objectionable medical, stock-sell¬ 
ing and commercial fortune telling programs (Com¬ 
pare KFKB Broadcasting Assn. v. Federal Radio 
Commission, 60 App. D. C. 79; Trinity Methodist 
Church South v. Federal Radio Commission, 61 App. 
D. C. 311) or that the equipment and operation of the 
licensee station do not comply with the technical re¬ 
quirements of the Act and the rules and regulations 
adopted pursuant thereto. (Compare Technical Radio 
Laboratory v. Federal Radio Commission, 59 App. D. 

C. 125; Brahy v. Federal Radio Commission, 61 App. 

D. C. 204) or that the licensee has transferred control 
of the station in a manner contrary to the provisions 
of section 310 (b) of the Communications Act. 

(2) The Commission will designate a renewal ap¬ 
plication for formal hearing through the action of a 
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third party who requests the facilities of an existing 
licensee. Here a new applicant or another licensee, 
tiles an application requesting part or all of the facili¬ 
ties of an existing licensee. In order to properly act on 
the first application, the Commission calls for and des¬ 
ignates for hearing the application of the designated 
station pursuant to Rule 17 of the Federal Radio 
Commission or the successor paragraph 103.16 of the 
Rules and Regulations of the Federal Communications 
Commission.* The latter is heard in conjunction with 
the first application and the applicant who requests the 
facilities of another station must show by affirmative 
evidence that it will render a superior service to the 
public. The procedure that results in the designation 
of a renewal application for hearing where facilities 
have been requested, has its inception in the activities 
of the third party. 

In the absence of circumstances of the above clashes 
the renewal is granted as a matter of course.** 

•Rule 17 provides: j 

Whenever the Commission regards an application for a renewal 
of license as essential to the proper conduct of a hearing or inves¬ 
tigation and specifically directs that the same be filed by a diate 
certain, such application shall be filed within the time thus specified. 
If the licensee fails to file such application within the prescribed 
time, or such extension thereof as the Commission may grant upon 
proper showing, the hearing or investigation shall proceed as if s^ich 
renewal application had been received.” 

Paragraph 103.16 is similar. 

•Neither the provisions of the Act nor the regulation describe the pro¬ 
cedure whereby an applicant can request the facilities of another. The 
practice had its inception under Paragraph 6 of the Rules of the Federal 
Radio Commission when the “Davis Amendment” was in effect. ! It 
enabled an applicant in an “under-quota” state to apply for facilities 
from an * ‘ over-quota ” state. Federal Radio Commission v. Ne\son 
Brothers Bond and Mortgage Company, 289 U. S. 266. The Davis 
Amendment and Paragraph 6 have both been repealed. 
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a. The WLTH application was specifically a Rule- 

17 APPLICATION. 

WLTH was originally licensed by the Department 
of Commerce in 1926, and under the administration of 
the Federal Radio Commission, it received licenses 
and continued renewals of licenses upon repeated find¬ 
ings by the federal regulatory authority that its opera¬ 
tion would comply with the requirements of law and 
the provisions of the laws for the regulation of radio¬ 
communication required the issuance of such licenses 
(R. 1227-1228). 

On November 1, 1932, WLTH held a regular license 
from the Federal Radio Commission to transmit at 
1400 kilocycles at Brooklyn one-quarter time (R. 158- 
161, 515-516). This license, regularly issued to WLTH 
was unequivocal. It authorized the station to operate 
in the regular manner for the period November 1, 1932 
to May 1,1933. It contained no limitations other than 
those prescribed by the Act. 

Shortly after the license wms issued certain applica¬ 
tions were filed “for the facilities of” WLTH. On 
January 18, 1933, while the license still had three and 
a-half months to run, the Commission, acting by its 
secretary, addressed a letter to WLTH reading as fol¬ 
lows : 

“2813 January 18, 1933. 

Voice of Brooklyn, Inc. 

Radio Station WLTH, 

305 Washington Street, 

Brooklyn, New York. 

Gentlemen: 

You are hereby notified that the Commission has 
determined that an application for renewal of 
your now existing license is essential to the proper 
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conduct of a hearing by the Commission on the ap¬ 
plication for modification of station license, Pile 
No. 1-ML-B-1097-A, filed by the Paramoimt 
Broadcasting Corporation, Brooklyn, New Yotk, 
requesting authority to change the hours of op¬ 
eration of station WFOX from sharing with 
WBBC, WLTH and WCGU to sharing with 
WBBC only, WFOX % time, WBBC % time, fa¬ 
cilities of WLTH and WCGU. j 

If you desire or intend to make application for 
renewal of your now existing license, you are di¬ 
rected to file such application in duplicate with 
this office on or before the 2nd day of February, 
1933. Form 303, in triplicate, is enclosed for y<j>ur 
convenience. 

Very truly yours, 

(signed) JAMES W. BALDWIN 
(Seal) Secretary 

(R. 517-518.) | 

I 

From this letter it is perfectly clear that an appli¬ 
cation filed by WVFW (then known as WFOX) -^as 
the only reason for the designation for hearing of the 
WLTH application for renewal, that absolutely noth¬ 
ing came of the Commission’s own volition, investiga¬ 
tion or complaint which would involve any action 
against WLTH. 

WLTH complied with the request of the Commis¬ 
sion’s secretary on February 2, 1933 (R. 165-171) and 

I 

on February 24, 1933, its application was designated 
for hearing while its license still had two months to 
run (R. 175). j 

In other words, save for the application requesting 
its facilities, WLTH would be permitted to operate 
until the expiration of its license on May 1,1933. And 
in the proper sequence of events, it would be entitled to 
continued renewals. 


i 

i 


i 


i 





It should be emphasized that no charges of im¬ 
proper conduct in the operation of the station or in the 
rendition of its program service had been made 
against WLTH. The basis for the designation of its 
renewal application was a request by another for its 
facilities and pursuant to the Commission’s request, it 
filed its renewal application in accordance with Rule 17. 

b. In the case of WARD the Commission, pursuant 

TO PUBLIC HEARING, HAD SPECIFICALLY FOUND THAT 
WARD WAS ENTITLED TO RENEWAL OF LICENSE AND 
HAD MERELY WITHHELD THE ACTUAL ISSUANCE OF 
SUCH LICENSE BECAUSE OF THE PENDENCY OF APPLI¬ 
CATIONS FOR THE FACILITIES OF WARD. 

When WARD was known as WCGU, during 1933, 
the Commission had some complaints concerning its 
financial ability and other matters, which resulted in 
action designating a renewal application of the station 
for hearing. Such hearing was held. The other sta¬ 
tions using the 1400-kc. frequency participated. As a 
result of this public hearing the Commission, on March 
31, 1933, published its statement of facts and grounds 
for decision granting the application for renewal. A 
copy of the Commission’s opinion was received in evi¬ 
dence at the hearing which has led to these appeals 
but it was not printed in the record, because it was un¬ 
derstood that the Commission was to consider it as 
under “judicial notice.” We reproduce this opinion 
of the Commission as Appendix C to this brief (pp. 
139-145). 

It will be seen that the Commission’s opinion goes 
thoroughly into the financial status as of March 31, 
1933, and the Commission finds that in all respects 
the station is entitled to its renewal of license. The 
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Commission entered an order “that the application of 
United States Broadcasting Corporation for renewal 
of station license he and the same is hereby granted.” 

As indicated, this decision was rendered and effec¬ 
tive March 31, 1933. Under the provisions of Para¬ 
graph 27, a. (4) of the Rules and Regulations of the 
Commission, license periods for stations operating at 
the 1400 kc. frequency are for six months, commending 
on November 1 and May 1. Under the provision^ of 
Paragraph 16 of the Rules and Regulations, applica¬ 
tions for renewal of broadcasting station licenses ntust 
be filed sixty days prior to the commencement of the 
license period. Therefore as of March 31, 1933, the 
application of WARD for renewal of license, which jvas 
then pending and which was the subject of the hearing, 
was the application for the period November 1, 1932 to 
May 1,1933 (R. 117). 

The application for this period was that which the 
Commission granted as a result of public hearing. 
Prior to the mechanical or ministerial issuance of the 
formal document, the Commission had received appli¬ 
cations “for the facilities of” WARD, with the result 
that the license was not actually issued. 

On April 28, 1933 the Commission having before it 
the application for the succeeding six months also, 
“(1) designated said application for hearing; (2) di¬ 
rected that a temporary renewal license be granted the 
above mentioned station (WARD)” because WBBC 
and others requested its facilities (R. 129, 130). 

In other words, the actual issuance of the WARD 
license had been withheld because of the pendencg of 
an application for its facilities. In the absence of the 
foregoing application of WBBC it was entitled to its 
regular renewal of license by actual adjudication. 
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c. The Commission had not, of its own volition, ok 

AS A RESULT OF ITS OWN DELIBERATIONS, DESIGNATED 
APPELLANTS’ APPLICATIONS FOR HEARING, BUT HAD SO 
DESIGNATED THEM AS A MINISTERIAL AND MECHANICAL 
MATTER. 

It has heretofore been shown both bv official utter- 
ance from the Commission and by an established and 
uniform administrative practice that the grant of re¬ 
newals of licenses is a “perfunctory proposition unless 
some charges are made,” that in the absence of 
such charges a renewal “is merely a clerical opera¬ 
tion” and is a matter of right. In other words, ad¬ 
ministrative practice creates a presumption of renewal. 

At the risk of being repetitious, we point out again 
that the Commission of its own volition did not set for 
hearing the applications of the appellants. There 
were no charges of improper operation of technical 
equipment, no complaints of broadcasts of programs 
inimical to the standard of public interest, convenience 
and necessity and no violations of the Act and the 
regulations. The notices of hearing on both applica¬ 
tions contain no such charges (R. 130-1; 176-7).* 


*The notices of hearing issued by the Commission on both renewal 
applications contain issues, “To determine whether station equipment 
complies with Rule 139 and is in accordance with good engineering 
practice (R. 131, 176)”. This issue is set forth as a routine matter 
in all applications on renewals as Mr. Pettey, then Secretary of the 
Commission, explained in his testimony on the Independent Offices Ap¬ 
propriation Bill for 1937 (Hearing before the Subcommittee of the 
House Committee on Appropriations, 74th Congress, 2nd Session (1937)) 
pp. 476-477. 

Mr. Woodrum: How much routine is there connected with the re¬ 
newal of those (licenses) ? 

Mr. Pettey: They have to file their applications 60 days prior to 
the expiration date. That application comes in and is recorded in 
the Commission and goes to the engineering department for them to 
make checks against any new rule which might have been promulgated 
since the last time the renewal was in. 

I might say, just by way of making that point, we have made some 
changes in antenna designs. When a man's application now comes 



The best evidence that general renewals are granted 
as a matter of right and as a routine matter are t)he 
number of instances in which the Commission hias 
designated a renewal application for hearing. 

In 1935, the Commission heard but three such ap¬ 
plications.* I 

In 1936 the Commission said: 

“While the past fiscal year has been character¬ 
ized by an increase in the number of complaints 
received with regard to program service of broad¬ 
cast stations, the majority of the investigations 
conducted pursuant to such complaints resulted! in 
informal adjustment thereof. In only 11 instances 
did the investigations, conducted as a result of 
complaints or reports from the Commission’s field 
offices require formal action, these being concerned 
with stations that broadcast lottery programs, ob¬ 
jectionable medical programs, stock selling 
schemes and commercial fortune-telling programs. 
Final Commission decision has been rendered with 
respect to five of the aforementioned eleven cages, 
one resulting- in the failure to renew the license of 
a station and its consequent deletion.” Second 
Annual Report of F. C. C. supra at p. 19. 

I 

In 1937 the Commission said: 

“At the beginning of the fiscal year, investiga¬ 
tions were pending against 39 stations, and during 

in, we contact him and tell him the new rule and new regulations and 
try to get him to better perfect his station before renewal comes up. 
If he does not care to do it, he does not have to, hut the first timq he 
moves his transmitter or makes any change whatever, then all new fules 
and regulations are in full force and effect as to his renewal of license 
and he has to abide by them, by all the new changes and modifica¬ 
tions of the art.” (Italics ours) 

I 

•Volume I of the F. C. C. annual reports which reports the decisions 
from July 1934 to July 1935 (the first year of Commission activity) 
lists only the cases of Be Scroggin $ Company Bank, 1 F. C. C. 194^ Be 
New Jersey Broadcasting Corporation, 1 F. C. C. 224, and Be Standard 
Cahill Co., Inc., 1 F. C. C. 227, designated for hearing by the Commis- 
sion on its own motion. In the second year there were approximately 
sixteen, in the third year, two. 
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the year investigations against 52 stations were in¬ 
stituted. Investigations were closed against 61 
stations, leaving a total of 30 stations under in¬ 
vestigation at the close of the fiscal year. Of the 
number closed, 57 were adjusted informally and 
4 were considered by the Commission after a 
formal hearing thereon.” Third Annual Report 
of F. C. C. supra at p. 40. 


In a period of three years, the hearing by the Com¬ 
mission on its own motion of but approximately 21 re¬ 
newal applications substantiates Commissioner Sykes’ 
statement that renewal applications are granted in a 
perfunctory manner and as a matter of right in the ab¬ 
sence of any charges against the station. Such uni¬ 
formity of administrative practice consistently fol¬ 
lowed, (Wisconsin v. Illinois, 278 U. S. 367; McLaren 
v. Fleisher, 256 U. S. 477) confirms the statement of 
this court in Technical Radio Laboratory v. Federal 
Radio Commission supra, at 127 that an applicant 
has “a continuing right to apply thereafter at proper 
times for successive reneivals thereof.” (Italics ours)* 
The basis for the designation for hearing of these 
applications was a routine matter—a practice of the 
Commission which requires that the applications for 
renewals be filed when the facilities of existing stations 
have been requested. 


4 . . . the equities of existing stations undoubtedly demand consid¬ 
eration. 7y Federal Eadio Commission v. Nelson Bros . Bond # Mort¬ 
gage Co,, 289 U. S. 266, 285; Chicago Federation of Labor v. Fed¬ 
eral Eadio Commission , 59 App. D. C. 333, 334; Woodmen of the 
World Life Insurance Association v. Federal Eadio Commission , 61 App. 
D. C. 54, 55; Journal Company v. Federal Eadio Commission , 60 App. 
D. C. 92, 93. 
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2. In such a case, the burden of comparative and su¬ 
perior showing is placed by the Commission on 
the applicant for the facilities of another. 

WLTH and WARD had filed their applications for 
renewals. A presumption attached in favor of renewal 
and conversely WBBC as a matter of law has the 
burden of destroying that presumption. 

There is a distinction regarding “the continuing 
right of renewal” between the action of the Comihis- 
sion when it designates a renewal application for hear¬ 
ing of its own volition (because of charges brought) 
and the action of a third party which results in a hear¬ 
ing on the renewal (because of the request for the facili¬ 
ties of another). In the former case, the burden of 
proof is on the applicant to meet and rebut the charges. 
It is a controversy between the Commission and the 
licensee. In the second case, it is an adversary pro¬ 
ceeding between the applicant requesting “the facili¬ 
ties of another” and that other with the Commission 
as judge in the interest of the public. In that battle, 
the existing licensee comes armed with the presump¬ 
tion that it is entitled to its renewal and the applicant 
who requests its facilities must overcome such pre¬ 
sumption. It can only do so by exhibiting to the 
Commission affirmative evidence of superior fitness gnd 
ability and a superior public service. 

In other words, appellants were called to mak£ a 
defensive showing; WBBC an affirmative showing of 
superiority. 

The decisions of this Court, the Commission, and the 
allegations by WBBC confirm this. 

In Chicago Federation of Labor v. Federal Radio 
Commission et dl., 59 App. D. C. 333, 334, this Court 
said: 
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“It is not consistent with true public con¬ 
venience, interest or necessity that meritorious 
stations like WBBM and KFAB should he de¬ 
prived of broadcasting privileges when once 
granted to them, which they have at great cost 
prepared themselves to exercise, unless clear and 
sound reasons of public policy demand such action. 
The cause of independent broadcasting in general 
would be seriously endangered and public in¬ 
terests correspondingly prejudiced, if the licenses 
of established stations should arbitrarily be with¬ 
drawn from them and appropriated to the use of 
other stations. This statement does not imply 
anv derogation of the controlling rule that all 
broadcasting privileges are held subject to the 
reasonable regulatory power of the United States, 
and that the public convenience, interest and neces¬ 
sity are the paramount considerations.” 

The foregoing was quoted with approval in Wood¬ 
men of the World Life Insurance Association v. 
Federal Radio Commission, 61 App. D. C. 54, 55-6. 
See also Journal Co. v. Federal Radio Commission, 
60 App. D. 0- 92, 93; Federal Radio Commission v. 
Nelson Bros. Bond <& Mortgage Company, supra. 

In the hearings on the Independent Offices Appro¬ 
priations Bill for 1937, (Hearing Before the Subcom¬ 
mittee of the House Committee On Appropriations, 
74th Congress, 2nd Session, (1937), Mr. Pettey, then 
Secretary of the Commission testified as follows: (at 
p. 478.) 

“Mr. Bolton: If a man say in X city got a li¬ 
cense for a station, does that preclude some one 
else from getting one there on the same cycle? 

Mr. Pettey: Yes. 

Mr. Bolton: And he might take half an hour a 
day and that is all? 
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Mr. Woodrum: That would not be in the pub¬ 
lic interest. 

Mr. Pettey: His rev aval would be set for hear¬ 
ing awl whoever wanted to give a better service 
could appear and a hearing would be held on that.” 

I 

WBBC, in its answer to the appearance of WARD on 
the application of its renewal, alleged at pp. 139-40 of 
the record: 

“13. The rights of the Brooklyn Broadcasting 
Corporation to the granting of its application for 
modification of station license WBBC, are para¬ 
mount and superior to any claims contained in 
any applications now pending and affecting lihe 
1400 ke. channel in Brooklyn. 

‘ ‘ 14. The granting of the application for modifi¬ 
cation of license of Station WBBC to include a^id 
incorporate the time and facilities now utilized 
by Station WARD, will serve and be in the public 
interest, convenience and necessity.” 

3. After a respondent’s application for renewal has been 
set for hearing pursuant to the practices described, 
failure of proof, has been uniformly followed, un¬ 
der the F. C. C. practice, by a grant of renewal of 
license to the respondent as a matter of course. 

At the hearing on which their facilities were re¬ 
quested, appellants came armed with presumption ttat 
they were entitled to their renewals. They were oply 
required to make a defensive showing in support of 
their applications. WBBC, on the other hand, had the 
affirmative burden of proving a superiority of ability 
and services and destroying the presumptions of re¬ 
newal. The failure of WBBC to discharge that bur¬ 
den entitles the appellants to their renewals as a mat¬ 
ter of right. 
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This is confirmed by an established practice which 
grants renewals as a matter of course when such appli¬ 
cations come to hearing in conjunction with the appli¬ 
cation requesting the facilities, and when an application 
requesting the facilities of another is withdrawn prior 
to hearing. 

a. After hearing. 

It is the established rule of decision of the Commis¬ 
sion, after a renewal application has been heard in con¬ 
junction with an application requesting its facilities, 
to grant the renewal as a matter of course on the 
failure of the applicant to disturb the presumption of 
a “continuing right of renewal,” and its inability to 
offer a superior public service. 

A few illustrations will suffice. 

In Re Wimpy et al., 4 F. C. C. 178, 181: the applicant 
requested the facilities of the Americus Broadcast 
Corporation (WGPC): 

“The Commission was of the opinion and so 
found that an established station which is render¬ 
ing a meritorious service will not be deleted in 
favor of a new applicant seeking the use of the 
same frequency in the same city, in the absence of 
compelling reasons. No such compelling reasons 
are here shown. ’ ’ 

In Re Kindig et al., 3 F. C. C. 313, 314: the Commis¬ 
sion called for the renewal of KFAC “because the ap¬ 
plicant, Kindig, requested half time on the frequency 
assigned to the Los Angeles Broadcasting Company 
(KFAC)”. In the opinion, the Commission quoted 
with approval from the decision of this Court in 
Chicago Federation of Labor v. Federal Radio Com¬ 
mission, supra. It added: 
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‘‘A comparison of the record made by the ap¬ 
plicant, Kindig, and that made bv the applicant 
Los Angeles Broadcasting Company, Inc., impels 
us to the conclusion that there a re no clear or con¬ 
vincing reasons why half time should be taken 
away from the existing licensee, to be given to tjie 
new applicant, or that public interest, convenieiice 
and necessity would be served by so doing, and the 
Commission so finds. 

“After a careful consideration of the applica¬ 
tions herein, the record and evidence adduced at 
the hearing, the Examiner’s Report and excep¬ 
tions thereto, and oral argument, the Commission 
(Prall, Commissioner, dissenting) was of t|ie 
opinion, and so found, that public interest, con¬ 
venience, and necessity would not be served by a 
grant of the application of W. H. Kindig, Holly¬ 
wood, California, for construction permit, afid 
that public interest, convenience, and necessity 
would be served by a grant of the application of 
Los Angeles Broadcasting Company, Inc., 
(KFAC) Los Angeles, California, for renewal of 
license, and accordingly entered its final order 
denying the application of W. H. Kindig ahd 
granting the application of Los Angeles Broad¬ 
casting Company, Inc., effective 3 a. m. E.S.jT., 
October 20, 1936. The effective date was later ad¬ 
vanced to September 29, 1936.” 

For additional cases, see Re Berks Broadcasting 
Company et al., 3 F. C. C. 54; Re Stenger, Jr. et al., 
2 F. C. C. 51; Re Parmer et al., 2 F. C. C. 172; Re 
Walker et al., 2 F. C. C. 489; Re Portland Broadcast¬ 
ing System et al., 2 F. C. C. 656, 682; Re Hopkins et al., 
1 F. C. C. 117; Re Wilburn et al., 1 F. C. C. 146; Be I 
Walker <£ Downing Radio Corp., 1 F. C. C. 183. 
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b. Withdrawal of the Application Prior to Hearing. 

It is likewise the Commission’s established rule of 
decision automatically and “as a perfunctory proposi¬ 
tion” to grant the renewal of license when the applica¬ 
tion requesting the facilities has been withdrawn prior 
to hearing. 

The Commission decisions and the license history of 
several stations substantiate this practice. 

In Portland Broadcasting System, Inc., et aL, supra, 
the Commission granted the renewal application of 
WRDO, Inc. (WRDO) without a hearing when the 
Eastland Co. (WCSH) withdrew its application for 
WRDO’s facilities. It said at p. 682: 

“The applications of WRDO, Inc. (WRDO) 
Augusta, Maine, for renewal of license, Docket 
No. 2546, and the Iowa College of Agriculture and 
Mechanical Arts (WOI), Ames, Iowa, Docket No. 
2545, were requested solely because originally, the 
facilities of Station WRDO were requested by the 
Eastland Company, and, in the case of Station 
WOI, a portion of its facilities was requested by 
the Evangelical Lutheran Synod (KFUO). As 
stated before under our discussion of the applica¬ 
tion of the Eastland Company, that application 
was subsequently amended so as to strike out its 
request for the facilities of WRDO. 

“We are convinced, from an examination of the 
application of WRDO, Inc., for renewal of license 
that the granting thereof will serve public inter¬ 
est, convenience and necessity, and have, there¬ 
fore, issued our Order granting the same May 1, 
1936, effective at 3 a.m. E.S.T., June 16, 1936.” 

In Re Parmer, et al., supra, the Commission’s head- 
note states: 

“Rene'wal of license of broadcast station granted 
(Docket No. 3056) after being set for hearing be- 
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cause of pendency of an application requesting its 
operating assignment, when inter alia: 

11 (1) Such application was dismissed with preju¬ 
dice by the Commission. 

“(2) Past operation of applicant’s station had 
been such as would entitle it to a renewal of its 
license.” * 

We have examined at the offices of the Commission 
the license histories of stations with call letters com¬ 
mencing with K to determine the disposition of re¬ 
newal applications after application requesting facili¬ 
ties have been withdrawn prior to hearing. 

A cursory examination reveals that over 70 renewal 
applications were dismissed from the hearing docket 
and granted as a routine matter. 

A few examples will suffice: 

File No. 3-P-B-2312, dated August 7, 1931 by W. G. 
Jasper of Muskogee, Oklahoma requested the facilities 
of KFXR, now KOCY. KFXR’s renewal application 
was received on September 28, 1931 and designated 
for hearing on October 9, 1931 because of the applica¬ 
tion requesting its facilities. The renewal case was 
dismissed from the hearing docket on December 17, 
1931 because of the withdrawal of the Jasper applica¬ 
tion. 

File No. B3-P-1797, dated May 19, 1937 by J. T. 
Griffin requested the KFXR facilities. The renewal 
application of KFXR was dismissed from the hearing 
docket on July 27,1938, after Griffith withdrew his ap¬ 
plication. 

File 5-P-B-1079, dated August 13, 1931, by J. G. 
Burbank and John A. Dalton, Laramie, Wyoming, re- 

*The renewal application was heard in this particular case because of 
an application which requested authority to transfer control of the appli¬ 
cant corporation. 
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quested the facilities of station KFKA. The latter’s 
renewal of license application was requested by the 
Commission and was designated for hearing on Octo¬ 
ber 2,1931. It was dismissed from the hearing docket 
and granted oh October 6,1931, because the Burbank & 
Dalton application had been withdrawn. 

File No. 4-P-B-2252, dated August 28, 1931 by Dr. 
S. A. Lutgen of Wayne, Nebraska requested the facili¬ 
ties of KGFW. The latter’s renewal application was 
designated for hearing on November 20,1931 and hear¬ 
ing dismissed on January 11, 1932 because the Lutgen 
application was withdrawn. 

File 3-P-B-2288, dated July 7,1931 by W. G. Jasper, 
Texarkana, Arkansas, requested the facilities of Alamo 
Broadcasting Company, station KABC. The latter’s 
renewal application was requested by the Commission 
and was designated for hearing on September 18, 1931. 
It was dismissed from the hearing docket and granted 
on December 17, 1931, because the Jasper application 
had been dismissed. 

File No. P-B-3009* dated September 19, 1933 by 
Phillips and Hill requested the facilities of KFXD. 
The renewal of license application was dismissed from 
the hearing docket and granted for a six-month term 
beginning June 1, 1934 because the Phillips and Hill 
application was withdrawn. 

*In citing these matters by the Commission’s file numbers we are 
not undertaking to call to the attention of the Court matters which are 
not of record. As a matter of fact the Commission publishes a series of 
chronological announcements of the receipt of applications and it also 
publishes a numbered chronological series of sheets showing action on 
these applications. Of these published announcements of the Commis¬ 
sion the Court is permitted to take judicial notice. The actions which 
are described in the body of the brief could therefore be cited from these 
published announcements but it is felt to be more convenient to do this 
directly from the files to save the labor of correlating the published 
“applications received ’ 9 lists and “actions” lists. 

“It was shown that reasonable time had been afforded all civic, re¬ 
ligious, charitable an deducational organizations for broadcasting pur¬ 
poses.” (R. 1556.) 
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B. At the Close of Its Affirmative Case, WBBC Had 
Made No Comparative Showing Whatsoever. 

This much is clear. WBBC as a matter of law wjas 
required to prove by affirmative evidence that it would 
render a superior public service. 

The Commission in its nine sentences on WBBC’s 
application made no such finding (R. 1548). It was 
unable to do so because there is absolutely no evidence 
in the record to support such a finding. The most tfyat 
can be said for WBBC is that in the presentation of its 
case, it made a defensive showing for a renewal of its 
license. 

It offered no direct testimony to prove its superior¬ 
ity to WLTH in the rendition of a public service. 

The cross-examination of Berman Rothschild, pro¬ 
gram director of WBBC, by Mr. Kahn, attorney for 
WEVD, is testimony that WBBC claimed to be no bet¬ 
ter than its sister stations on 1400 kilocycles. 

! 

‘ ‘ Q. Mr. Rothschild, the territory in which yofir 
station is serving is also served by other stations, 
isn’t it? 

A. It is. 

Q. There are stations WEAF, WOR, WABjC, 
WMCA and others? 

A. That is right. 

####*## 

Q. Well, I am (also) referring to all stations, 
including those on 1400* as well as on the other 
channels, that you have heard? 

• *«#*** 

Q. Well, would you say that you have anything 
on your station which is distinctive, and which is 


*Both appellants operate on 1400 kilocycles. 
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different from any of the other stations that were 
mentioned? 

******* 

A. I wouldn’t say that we have anything that 
is distinctive from any of the others that I have 
heard. 

Q. Is there anything on your station which is 
different than on any of the other three stations 
on the same channel? 

A. I haven’t been listening much to the other 
three stations, to be honest with you, Mr. Kahn, so 
I really couldn’t say. * * * 

Q. Is there anything different on your station 
than on any of the other stations f 

A. Well, I wouldn’t say there was anything dif¬ 
ferent. 

Q. Well would you say there was anything supe¬ 
rior on your station to any of those stations that 
I have mentioned. 

A. No. I wouldn’t say there was anything su¬ 
perior. 

******* 

Q. Well, what I am trying to bring out from you 
is whether you are performing any service on the 
station which is not being performed by any of 
those stations which come into your territory? 

A. I wouldn’t say that.” (R. 702-706.) (Italics 
ours) 

1. As to WLTH, it was specifically established that not 
even criticism was tendered. 

WBBC in its direct case covered 265 pages of the 
record. This number includes 78 exhibits. Not a single 
sentence of those 265 pages tenders any criticism of 
WLTH. 
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Peter J. Testan, Secretary of the Brooklyn Broad¬ 
casting Corporation, and Chief Engineer of the sta¬ 
tion could offer no criticism of the conduct of WLTH 
either commercially, technically, or from a program 
standpoint (R. 612). He testified that WLTH ha$ a 
higher and more modern antenna than WBBC (R. 
659). In passing it should be remarked that WBBO’s 
antenna is not efficient in comparison with present 

l 

antenna standards (R. 676); and that the antenna) it 
contemplated erecting would barely comply with ^he 
technical requirements of the Commission (R. 659) j. 

Replogle, an engineering witness for WBBC, cofild 
offer no information that WBBC’s antenna was mqre 
efficient than that of WLTH (R. 677). j 

Rothschild, its program manager, testified tljiat 
WBBC’s program service was neither superior to xior 
different from that of WLTH (R. 702-706). 

Arnold J. Jaffe, acting commercial manager of 
WBBC, could offer no specific criticism of the com¬ 
mercial activities or of any conduct of WLTH (R. 
867). 

2. WARD was not even mentioned. 

A careful reading of WBBC’s direct case reveals no 
criticism of the ability or service of WARD. Simi¬ 
larly, there is no evidence in the record which indi¬ 
cates that WBBC has superior capabilities or renders 
a superior service. The WBBC application cast no 
affirmative legal duty on the appellant to prove that it 
was entitled to a renewal of license. On the contrary, 
WBBC had the legal duty to prove, by affirmative evi¬ 
dence, its superiority over WARD. 

WBBC has failed to prove what it said it would in 
its appearance, that the services now rendered by ap- 
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pellants are “inferior, unnecessary, inadequate and 
incomplete . . . ” and, more important, it offered no 
testimony to substantiate its allegation that 

“The rights of the Brooklyn Broadcasting Cor¬ 
poration to the granting of its application for 
modification of station license WBBC, are para¬ 
mount and superior to any claims contained in any 
applications now pending and affecting the 1400 
Kc. channel in Brooklyn.” (R. 139.) 


Failure of proof entitles appellants to renewals of 
their licenses “as a perfunctory proposition.” 

C. It Was Error of Law to Refuse to Grant (i. e., Per¬ 
manently “Reserve Ruling” on the Motions of the 
Appellants for a Dismissal of the WBBC Appli¬ 
cation. 

At the termination of WBBC’s affirmative case, 
WLTH moved that its application “in so far as it re¬ 
quests the facilities of WLTH, be dismissed for fail¬ 
ure of proof . . .”.* WARD joined in this motion 
(R. 879-880). 


*“Mr. Segal: Mr. Chairman, may I make a motion at this time? 

Chairman Prall: Yes. 

Mr. Segal: I should like at this time at the conclusion of the affirm¬ 
ative case on behalf of WBBC and in support of its application for the 
facilities of WLTH to move that that application, in so far as it re¬ 
quests the facilities of WLTH be dismissed for failure of proof upon 
the ground that the application for the facilities of WLTH, if cog¬ 
nizable at all by this Commission, is to be recognized upon the basis that 
WBBC can make proof to the Commission that if given the facilities of 
WLTH, it will upon a comparative basis render a better service in the 
public interest, etcetra, than can be rendered by WLTH. At the con¬ 
clusion of the WBBC proof, we have proof only of what is alleged to 
be a meritorious broadcasting service on the part of WBBC, plus cer¬ 
tain expansions of that service in the event additional time is obtained. 
There is, however, no record of any evidence in this case concerning the 
service rendered, or which might be rendered by WLTH and in view of 
the fact that having received licenses and continued renewal of licenses 
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The record reveals that pursuant to the suggestion 
of George B. Porter, Commission counsel, Chairman 
Prall reserved ruling on the motion (R. 880). We have 
carefully examined the record and find that the Com¬ 
mission never acted on the motion. For all purpose^ it 
was pending until the public announcement of ijhe 
orders in these cases some three months later. 

The hardships imposed on appellants by this admin¬ 
istrative practice are apparent. 

This was an adversary proceeding between appel¬ 
lants and WBBC. In the event of Intervener’s failure 
of proof on its affirmative case, appellants should have 
been notified in order to proceed in a proper manner. 
The Commission, by reserving its ruling on the Mo¬ 
tion, put appellants in a dilemma. For all practical 
purposes, it said, “We are in doubt as to the sufficiency 
of evidence in support of WBBC’s claimed superior¬ 
ity of service, we reserve ruling on the motion, the next 
move is yours.” 

This is hardly the proper manner of conducting an 
administrative hearing. 

No court in any civil or criminal proceeding woiild 
reserve ruling on a motion for a nonsuit or a directed 
verdict. It would render its ruling immediately, in 
order to advise litigants of their rights. 

Inherent in any administrative proceeding are “the 
rudimentary requirements of fair play. These demand 
‘a fair and open hearing’—essential alike to the legal 

over a period of time, WLTH does have an established status. !The 
WBBC case is certainly defective in not having proved anything feon- 
cerning WLTH, or any comparison of the proposed WBBC with j the 
existing WLTH service. The claim as made therefore in the applica¬ 
tion and in the notice of appearance under your regulations, that ihey 
would render a superior service, has not been met by proof, consequently 
the application so far as it requests the WLTH facilities should be!dis¬ 
missed at this time ’ 7 (R. 879-880). 
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validity of the administrative regulation and to the 
maintenance of public confidence in the value and 
soundness of this important governmental process.” 
Morgan et al. v. United States et al., 82 L. Ed. — (Ad. 
Ops.) “Fair play” demands that appellants know be¬ 
fore the decision is rendered the claims and proposals 
of the Intervener, and whether he has substantiated 
such claims by proof. Appellants were entitled to the 
ruling at the conclusion of WBBC’s case, in order to 
know their rights. Otherwise the hearing is a mock¬ 
ery of “cherished judicial tradition” that fails to em¬ 
body the basic concepts of fair play. 

As the Chief Justice said in the Morgan case supra: 

“The right to a hearing embraces not only the 
right to present evidence, but also a reasonable 
opportunity to know the claims of the opposing 
party and to meet them.... Those who are brought 
into contest with the Government in a quasi-judi¬ 
cial proceeding aimed at the control of their activ¬ 
ities are entitled to be fairly advised of what the 
Government proposes and to be heard upon its 
proposals before it issues its final command. . . . 
The requirements of fairness are not exhausted 
in the taking or consideration of evidence but ex¬ 
tend to the concluding parts of the procedure as 
well as to the beginning and intermediate steps.” 

See also Saltzman et al. v. Stromberg-Carlson Tele¬ 
phone Mfg. Co., 60 App. D. C. 31, 33, quoting from In¬ 
terstate Commerce Commission v. Louisville & Nash¬ 
ville Railroad Co., 227 U. S. 88. 

The Commission should have acted on appellants’ 
motions to dismiss, and dismissed the WBBC applica¬ 
tions. 


D. The Commission, However, Having Compelled 
WLTH AND WARD to Make a Defensive Show¬ 
ing; the Opinion of the Commission, Pursuant to 
Which it Ordered the Deletion of WLTH and 
WARD, is Contrary to the Evidence and Repre¬ 
sents an Abuse of power. 

i 

1. The opinion fails to report what is shown by the evi¬ 
dence, namely, that WLTH conducts an excellent 
program service. 

The Commission in its decision has completely failed 
to make any real findings with respect to the program 
service of WLTH.* 

Such refusal to consider and report appellant’s pro¬ 
gram service is arbitrary action justifying a reversal 
of its decision. Chicago Junction Case , 264 U. S. 258, 
265.** 

I 

These are the facts: 

The station has in its employ Mr. Sholom Secupda, 
a graduate of the Institute of Musical Art of jsTew 

*Other than the statement “The program service of the station, in 
some respects, has been meritorious . 7 ’ (R. 1556.) and 

“It was shown that reasonable time had been afforded all civic^ reli¬ 
gious, charitable and educational organizations for broadcasting! pur- 
poses. ’ ’ (E. 1556.) 

1 The distinction between refusal to heed, and palpable neglect to 
give substantial evidence the weight it manifestly carries, in casting up 
the affirmative and negative matters in the testimony, is immaterial— 
cither is arbitrary. ... ! 

Epitomizing what already has been said—the Commission was bound 
to give legal effect to facts established in evidence, Oregon R. & N. Co. v. 
Fairchild, 224 U. S. 510, 525, 32 S ; C. 535, 56 L. Ed. 863 ; its order 
should be set aside if disregard by it is shown of substantial an<l un¬ 
contradicted evidence having a bearing upon the issue, S. W. Bell Tel. 
Co. v. Public Service Commission, 262 U. S. 276, 287, 43 S. Ct. 544, 67 
L. Ed. 981, 31 A. L. R. 807; and to refuse to consider pertinent and 
substantial evidence is considered arbitrary action, sufficient tp set 
aside its order, Chicago Junction Case, supra” (264 U. S. 258, 265) 
J Baltimore # Ohio Railroad Co. y et al ., v. United States et al., (iD. C. 
Ohio 1933) 5 Fed. Supp. 929, 931, 936 (affirmed, 293 U. S. 454, |458). 
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York, who supervises the music on all Jewish pro¬ 
grams. Under his direction, a children’s program is 
offered on Wednesday which reflects “the best that 
can be found in the Jewish literature, the musical lit¬ 
erature.” (R. 1215-1216). 

The station maintains its own staff of artists and 
in passing it might be mentioned that WLTH expended 
$560.29 for talent on sustaining programs during the 
month of January, 1937, whereas WBBC does not em¬ 
ploy and pay talent on sustaining programs. (R. 519, 
641.) 

The station has conducted an “Air University” in 
which professors from Columbia University, Brooklyn 
Polytechnic Institute, Long Island University, etc., lec¬ 
tures on such subjects as aeronautics, political science, 
philosophy, economics, etc. (R. 521). A remote con¬ 
trol or broadcasting outlet is maintained at the Col¬ 
lege of the City of New York (R. 1217). 

A Jewish-English College was presented by the sta¬ 
tion (R. 522). Similarly narrative and dramatic pro¬ 
grams of the earlv historv of Brooklyn were broad- 
cast (R. 523). 

Since 1934 this station has carried on an intensive 
Americanization program, in cooperation with the Na¬ 
tional League for American Citizenship (R. 524). 

Discussion forums, book reviews, current events, 
talks on child education and guidance, interviews with 
famous women, etc., are additional aspects of the pub¬ 
lic service rendered by WLTH R. 525-526). 

The station has extended its facilities to a great 
many religious denominations (R. 535-536, WLTH Ex. 
12 ). 

Governmental agencies, such as the FHA, Social Se¬ 
curity Board, Treasury and Post Office Departments, 
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City and State agencies, such as the Brooklyn Commit¬ 
tee on Better Housing, Community Council of New 
York City, Motor Vehicle Bureau of New York City, 
civic organizations such as Knights of Columbus, Ital¬ 
ian Welfare League, Citizens’ Charter Campaign Cojn- 
mittee, St. John’s Hospital, Universal Good Will Cojn- 
mittee, Veterans of Foreign War, and at least 15 Jew¬ 
ish civic organizations, have broadcast over the sta¬ 
tion. (R. 527-535). In fact, Mr. Frank P. Beal, a wit¬ 
ness called on behalf of WVFW and executive secre¬ 
tary of the Community Councils of New York City, 
volunteered the information that his organization had 
used WLTH (R. 938-939). 

| 

The program logs of WLTH reveal the gratis distri¬ 
bution of time to such agencies as the WPA (addresses 
in Italian and German), New York Police Department, 
Department of Interior, FHA, Emergency Relief bu¬ 
reau, talks by Dr. M. Wise, Dr. Samuel Rutledge, as¬ 
sistant Principal of Newton High School, Magistrate 
Jeanette G. Brill, etc., and announcements for various 
charitable and civic organizations (R. 537-544). 

A breakdown of the station’s 28 hours on the 

I 

air weekly reflects that its operation has been in t)ie 
public interest with very substantial portions of the 
station’s time devoted to educational, religious, char¬ 
itable, community and current-event programs (R. 548- 
549). The percentage of time devoted to Jewish pro¬ 
grams can be attributed to the large Jewish popula¬ 
tion residing in Brooklyn. 


42 


2. The opinion unjustly and improperly describes the 
advertising of proprietary preparations over 
WLTH, it does so upon a discriminatory and un¬ 
fair basis and leaves improper implications. 

Outstanding among the reasons given by the opin¬ 
ion of the Commission for the deletion of WLTH are 
those relating,- to so-called medical programs. For one 
thing, the Commission says in its opinion: 

“However, it appears that a considerable 
number of commercial medical programs were car¬ 
ried which advertised various tonics, proprietary 
medicines, liniments, etc.” (R. 1556.) 

The context of this declaration, it being placed im¬ 
mediately after a reference to the program service of 
WLTH, indicates that it is intended to be an asper¬ 
sion upon that program service. This is corroborated 
in another portion of the opinion where it is said, by 
way of comment: 

“Such financial instability on the part of this 
licensee is very possibly responsible for the broad¬ 
casts of WLTH of various medical programs 
above mentioned. ...” (R. 1556). 

To claim that these reflections upon the service of 
WLTH are arbitrary and capricious, we quote the en¬ 
tire testimony on the subject of the advertising of pro¬ 
prietary preparations over WLTH. This testimony 
was given by Samuel Gellard, President of WLTH 
under cross-examination by Mr. Gerber, one of the 
attorneys for WBBC: 

“Q. What is the Gudes Pepto-Mangan ? 

A. It is a tonic. 
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Q. A proprietary medicine ? 

A. A tonic, yes, sir. 

Q. What is the Pain Expeller? 

A. That is a linament. 

Q. What is Kalwariske? 

A. That is a tonic. 

Q. These are all taken from your typical week 
broadcasting, Exhibit WLTH 13, page 7 ? 

A. Yes, sir. Carter’s Little Liver Pills is tool 

Q. Yes, I saw that. 

A. Yes. That is on WBBC.” (R. 1278.) 

That is the whole record of testimony. 

It is undisputed from the testimony of Mr. Gellajrd 
quoted above that WBBC also carried the Carterj’s- 
Little-Liver-Pills advertisements. 

There is no testimonv of anv kind that anv of iJhe 
advertisements are fraudulent, false, improper or 
against the public interest in any sense. There is jno 
testimony of any kind that the products advertised 
lack merit in any sense or are in the slightest degfee 
deleterious. There is no reason of record why WL'l'H 
should not broadcast advertisements concerning tbe 
four proprietary preparations named. 

In the very meager consideration given by the Coin¬ 
mission’s opinion to the programs of WLTH, it is 
entirely arbitrary and beyond the record for the Copi- 
mission to make inferences and declarations that there 
is any impropriety on the part of WLTH in the adver¬ 
tising mentioned. 

There can be no question but what these “finding^” 
find their source in prejudice. Exactly similar testi¬ 
mony on the part of WBBC was entirely ignored by 
the Commission. We refer the Court to the testimony 





44 


of Arnold J. Jaffe, acting commercial manager of 
WBBC, commencing at page 806 of the record. There 
he showed that WBBC broadcasts advertising con¬ 
cerning St. Joseph’s Aspirin* and Penetro** for 
“Clow, Inc.”, a medicinal tea known as Garfield Tea, 
Carter’s Little Liver Pills (R. 806) and a mineral 
water called Katylesine (R. 807). That makes five 
proprietary products advertised over WBBC, the facts 
concerning which had been dragged from a witness 
under cross-examination. The Commission saw fit 
not to mention this advertising. 

This is a matter of taking a radio station assign¬ 
ment from one and giving it to another. We are com¬ 
pletely at a loss to understand conduct of this kind 
upon any basis justifiable under a government of laws. 

3. The facts regarding the alleged loss of control of 
WLTH through the broadcasting of the Witkow- 
ski programs are reported in a manner directly 
contrary to the evidence. 

In undertaking to eliminate radiobroadcasting sta¬ 
tion WLTH, the Commission has some purported find¬ 
ings and a number of comments concerning programs 
broadcast by a man named Witkowski. The Com¬ 
mission says: 

*Subject of proceedings of the Federal Trade Commission in Docket 
2817, relating to improper and misleading advertising, resulting in a 
cease and desist order issued December 7, 1936, and published stipula¬ 
tion No. 0867. 

# *Subject of proceedings of the Federal Trade Commission for false 
and misleading advertising resulting in stipulations Nos. 01036, 01059, 
01060, 01061, and 01062. We do not mean to infer by reference to 
these proceedings that there is anything contrary to the public interest 
in the advertising of St. Joseph’s Aspirin or Penetro, but we do wish 
to call attention to the arbitrary matter of assumption by the Commis¬ 
sion that proprietary advertising by WLTH is reprehensible while 
when performed on the part of WBBC it is an act of public service. 
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“For a considerable period of time there were 
carried over Station WLTH certain programs in 
the Polish language under the supervision of one 
Mr. Witkowski. The latter, while not identified with 
the station as an employee, secured all sponsors 
and talent for said programs and directed them 
himself. The General Manager of WLTH testi¬ 
fied that he was familiar with the continuity in¬ 
volved and the message conveyed to the public 
by Mr. Witkowski, although he (the station man¬ 
ager) neither spoke or {sic) understood the Po¬ 
lish language. From a final analysis of the evi¬ 
dence upon the subject, it may reasonably be con¬ 
cluded that, at most, Mr. Witkowski did, in ad¬ 
vance of the rendition of a program, advise fhe 
station’s management, in a general way, of tjhe 
nature and character of the matters which were 
expected to be transmitted. In other words, no 
official of the licensee corporation had any assur¬ 
ance of what was said over the air in this connec¬ 
tion. It was disclosed that Mr. Witkowski received 
from the sponsors of these programs the sijim 
agreed upon, and a division thereof with the sta¬ 
tion owners followed.” (R. 1555.) 

At R. 1556, the Commission comments: 

“Such financial instability on the part of tfiis 
licensee is very possibly responsible for the . . . . 
virtual leasing of the station’s facilities to Ajtr. 
Witkowski for broadcasting foreign language pro¬ 
grams heretofore discussed and concerning which 
the management of Station WLTH was not thor¬ 
oughly acquainted.” (R. 1556.) 

This, of course, requires examination of the evidence 
to determine what, if any, possible basis it has in fajct. 
At R. 1278 under cross-examination by Mr. Gerbqr, 
Mr. Gellard, Manager of WLTH, testified: 
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“Q. We will give you an opportunity. Who is 
Anthony Witkowski? 

A. The musical director. 

Q. Does he buy time from your station for the 
purpose of resale 

A. No, sir. 

Q. Has he done that in the past? 

A. We had business arrangements together. 

Mr. Segal: Answer the question. 

Chairman Prall: Don’t evade. 

The Witness: Yes, sir, he bought time on our sta¬ 
tion. 

Chairman Prall: WTiy don’t you say so? 

. . . Q. And resold it? 

A. Yes, sir.” (R. 1278) 

On cross-examination by George B. Porter, an 
attorney in the employ of the Commission, Mr. Gel- 
lard testified: 

“ Q. I call your attention, Mr. Gellard, to a find¬ 
ing made by the Commission in 1935, in its deci¬ 
sion, as the result of the 1934 hearing, in which 
it was found that you carried a certain Polish pro¬ 
gram, and that you delegated a gentleman in 
charge of that program, with complete charge and 
supervision thereof. Was that a fact? 

A. No, sir. 

Q. What was the fact? 

A. The fact was that Mr. Witkowski, who is the 
same Mr. Witkowski with the station now— 

Mr. Segal: Spell the name for the reporter. 

A. W-i-t-k-o-w-s-k-i—ever since he has been con¬ 
nected with the station, he has submitted to me 
everything that is broadcast and that is the way 
it is broadcast. 

Q. He made up the programs? 

A. Yes, sir. 

Q. He supplied the talent? 

A. Yes, sir. 
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Q. He contacted the sponsor? 

A. At that time he did. (R. 1302) 

Q. He collected the money? 

A. Yes, sir. 

Q. He took out his share? 

A. Yes, sir. 

Q. And turned the balance over to you? 

A. Yes, sir. 

Q. As a matter of fact, you allocated time to 
him rather than any particular spot on the pro¬ 
gram, or any particular program, did you not? 
You just allocated him a blanket amount of tube 
over the station? 

A. No, sir. 

Q. What was the fact? 

A. He had a certain period on the air at th^t 
time in which he broadcast with his orchestra and 
he went out and he sold to the advertisers and Ip 
would bring back the copy et cetera and whatever 
money was coming to him from the advertiser, be 
kept and I got the rest. 

Q. Do you understand Polish? 

A. I do not understand it; no. 

Q. What length were these programs in Polish 
that he conducted? 

A. It might have been a half hour or an hoir 
period. 

Q. Which was it? Do you recall? Was it either? 

A. Either; yes, sir. 

Q. If he had an hour’s program on, did he sub¬ 
mit to you in advance of that program, the English 
translation of the Polish covering the whole hour ’s 
time ? 

A. Yes, sir. 

Q. Or the half hour? 

A. Yes, sir. 

Q. How many programs in a week did he have ? 

A. Well, they were certain accounts. If a cer¬ 
tain account was on the air, I had the copy fpr 
that account and he would use the copy for what- 
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ever account was on the air. If he had a half 
dozen advertisers, I had the copy of those adver¬ 
tisers. 

Q. What do you mean by a copy of the adver¬ 
tisers ? 

A. The copy that was broadcast as to adver¬ 
tising material—the advertising continuity. 

Q. You did not know what was in the balance 
of the program? 

A. Music. 

Qi. Were there not additional announcements 
or speeches that were in Polish? 

A. Yes. Everything that went on in Polish I 
knew what it was. 

Q. How about the English? 

A. Well, I know what that is. 

Q. Did he submit a running continuity of the 
programs or just the commercial announcements? 

A. The commercial announcements or whatever 
he was going to put on the station, he would let 
me have. (R. 1303) 

Q. There was not any continuity, as such? I 
mean by continuity the continuous resume includ¬ 
ing a translation of all the particular words spoken 
on the program. It was not gotten up in that 
fashion? 

A. It was gotten up, as I say—he would say, 
‘This is a copy of this advertisement’ and he 
would say, ‘I am playing in a hall tonight and I 
a m going to make an announcement that I am 
playing in that hall’ or he would make an an¬ 
nouncement that he was running it at a Polish 
church, or if it were some other charitable an¬ 
nouncement, he would tell me what it was and I 
told him to go ahead and announce it. 

Q. But you did not know, beyond that, what an¬ 
nouncement he made in Polish in between the 
various numbers when he was at this Polish 
church ? 

A. I knew what he was doing all the time. 
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Q. You knew all the words he was announcing? 

A. Yes, sir. 

Q. He submitted every word in advance? 

A. Not every word, but everything he said ovbr 
the air I was thoroughly familiar with. 

Q. Just the commercial announcements? 

A. No, sir; everything. 

Q. Which is it?—everything or part of it? 

A. I was familiar with everything he said over 
the radio. 

Q. After he said it? 

A. As he was saying it.” (R. 1304.) 

On redirect examination by the attorney for WLT]H 
Mr. Gellard testified at R. 1308: j 

‘ ‘ Q. How long have you had relationships of a 
business nature with Mr. Witkowski in the broad¬ 
casting business ? 

A. It dates back six or seven years. 

Q. They are still continuing at the present time? 

A. Yes, sir. 

Q. Is your relationship such that at any time 
you have had any disagreements with him or any 
complaint concerning his conduct? 

A. No, sir. 

* * * * * * * 

Q. On any occasion, has it ever come to your At¬ 
tention that either Witkowski or Altman have 
broadcast anything different from what they rep¬ 
resented to you they would broadcast? 

A. Never, sir. (R. 1308.) j 

Q. Do either Witkowski or the cantor have a 
contract with WLTH giving them the right, a.t 
certain specified hours, to broadcast over your 
station? 

A. No, sir. 

Commissioner Stewart: What do you mean by 
WLTH? 
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Mr. Segal: With either the Voice of Brooklyn, 
Inc., or the Jewish Radio Program Service. 

A. No, sir; only verbally. 

By Mr. Segal. 

Q. Do they have any understanding with your 
station whereby they can select desirable hours, 
regardless of whether you desire their programs 
at that particular time? 

A. I would sav on the contrarv their time is not 

* V 

the most desirable time. 

Q. Do you control that situation? 

A. Yes, sir. (R. 1309.) 

That is the whole storv. 

There is nothing else in the record about Witkowski 
that we have been able to find. 

Where is the testimony about “virtual leasing”? 
Where is the testimony to sustain a finding that the li¬ 
censee had lost control of the programs or any part of 
them? On the contrary it is perfectly clear and undis¬ 
puted from this testimony: that Witkowski is the 
musical director of WLTH, and employed by that sta¬ 
tion ; that he has also used time over the station for Po¬ 
lish programs, that he deducted his commissions on his 
own time-sales in advance, turning over the station’s 
portion to the station, that he employed his own or¬ 
chestra, that he submitted English translations of his 
Polish programs, that the station manager had on file 
correct, fixed, standard translations and texts for all 
commercial announcements made by Witkowski, knew 
the meaning of all announcements made by him, ap¬ 
proved them in advance, discussed them with Witkow¬ 
ski before the broadcast, was at all times thoroughly 
informed as to the meaning of the programs and 
above all, nothing improper, deleterious or contrary 
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to public interest was ever broadcast by Witkowski 
over WLTH. 

The Commission has enacted no regulation making a 
knowledge of the Polish language by a station manager 
a condition prerequisite to the broadcasting by the sta¬ 
tion of a program in the Polish language. There is po 
requirement that the station pay a sales commission 
at the end of a week or month rather than permit tile 
salesman to deduct his commissions as earned. The^e 
is no prohibition against a musical director of a station 
engaging talent. There is no regulation against the 
employment of talent and the production of programs 
by independent contractors so long as the station con¬ 
trols the program conducted. 

I 

In fact there is no relation whatsoever between the 
actual evidence and the Commission’s findings. 

In this instance, as in the instance of the so-eallpd 
medical programs, the Commission has not given the 
Court the benefit of the testimony regarding WBB(jk 
At that station the Yiddish programs are prepared bjy 
one person, the German programs by another, the 
Italian programs by a third, the Syrian programs hy 
a fourth, and the Polish programs bv still others (R. 
707-709). 

In answer to the question “Is there any censorship 
of any kind exercised over your foreign continuity?”, 
the program director and chief announcer of WBBti 
testified: “None that I know of; no censorship.” (R. 
709) He testified later that as regards all the “foreign 
language programs that are commercial we have tl}e 
English translation of them.” (R. 725.) He then tes¬ 
tified : 

“Q. That is not done as a rule with most foreign 
language programs? 
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A. No, that is done as a rule. We have the 
English translation of these foreign language com¬ 
mercial programs. 

Q. Are all of them, in advance, submitted to you ? 

A. Oh, yes, we have them in advance. 

Q. Well, then, you do go over these translations 
before the programs go on the air? 

A. Mr. Porter, I am not in the position to trans¬ 
late them, because I can’t speak Italian— 

Mr. Gerber: (Interrupting) Answer the ques¬ 
tion. 

The Witness: Sir? 

Mr. Porter: That answers the question. You do 
go over the programs in advance because they are 
put in English before they are broadcast? 

The Witness: Yes. 

Mr. Gerber: He goes over the translation.” (R. 

725. ) 

And at R. 726: 

‘ 4 Chairman Prall: I would like to ask a question. 
You testified, I understand, that you did not un¬ 
derstand the foreign languages and could not 
translate the continuity yourself? 

The Witness: Except the German. 

Chairman Prall: How do you know those trans¬ 
lations are correct? Do you have somebody else 
do it? 

The Witness: Yes. 

Chairman Prall: Somebody that is employed by 
the station? 

The Witness: Employed at the station.” (R. 

726. ) 

And again: 

“Q. Mr. Rothchilds, what is the relation of the 
individuals who have charge of the foreign lan¬ 
guage programs to the station? Are they regular 
employees ? 
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A. Well, you might say they are employees. Tlfey 
might not he salaried employees, as I understand 
it, but they are employees of the institution. 

Q. And, those individuals make translations 
which you consider in determining whether or hot 
the station should broadcast programs offered? 

A. I do not just get your question. Pardon me, 
will you please? 

Q. Chairman Prall asked you whether or not the 
foreign programs were translated? 

A. Yes. 

Q. And, you testified, I believe, that they were 
translated by someone identified with the station, 
did you not? 

A. That is right. j 

Q. Well, now the individuals themselves make 
the translations, do they not? 

A. That is right.” (Italics supplied) (R. 730.) 

If there is any distinction between this testimony 
and that relating to WLTH the distinction probably 
is that the foreign programs are more numerous on 
WBBC, unless it is intended by the Commission to 
make a distinction bv reason of the size or character 
of the commission for soliciting of the programs. Eten 
in this connection it is apparent from the record that 
Jafife has been receiving 40 per cent, commission on the 
programs of WBBC, and now receives an overriding 
commission running as high as 30 per cent. (R. 6£>0, 
813-814, 820.) 

4. A purported mortgage of the equipment of WI/TH 
is so incompletely and inaccurately reported as to 
give a conclusion contrary to the facts. 

Am ong the accusations against WLTH contained in 
the opinion of the Commission are the following: 

“The record discloses that during the year 1^35 
a chattel mortgage was placed upon the transniit- 
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ting equipment and apparatus of Station WLTH 
by tlie Voice of Brooklyn, Inc. Testimony was 
offered in an effort to show that said mortgage 
was taken as a means of protecting the station 
against the issuance of an attachment thereon by 
an organization which had obtained a judgment 
in court against the station licensee. The Presi¬ 
dent of the applicant corporation introduced proof 
which establishes that said mortgage remained 
upon the station for approximately two years, and 
was not discharged until the final hearing in these 
matters commenced.” (R. 1555.) 

# * * 

“As indicated, in order to avoid the discharge 
of at least one legal and presumably just obliga¬ 
tion, to-wit, a judgment secured in a court of rec¬ 
ord, the President of the Voice of Brooklyn, Inc., 
arranged that the station should be mortgaged 
to a friend of one of the officers of the corpora¬ 
tion. An unsatisfactory showing was made that 
monetary consideration was not involved in this 
transaction. The mortgagee himself was not pro¬ 
duced as a witness, nor was anv evidence offered 
to corroborate Mr. Gellard’s testimony that the 
mortgage in question was nominal only. The Com¬ 
mission is constrained to find from the record that 
the mortgage was a means of defrauding creditors 
and that it evidences a lack of financial stability 
on the part of the licensee of the WLTH facili¬ 
ties.” (R. 1556.) 

In this instance the facts regarding the purported 
mortgage will be found only in the testimony of the 
President of WLTH, in the copy of the mortgage at 
R. 552-558, and in the registrar’s certificate showing 
a release of the chattel mortgage at R. 544-547. 

The mortgage was released about three weeks prior 
to the commencement of the hearing in these cases. 
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It appears from the testimony of Gellard which, as 
indicated, is the only testimony on the subject, that 
the witness, who is not a lawyer but a broadcaster, has 
been involved in a controversy with the American 

Society of Composers, Authors and Publishers, that 

! 

this controversy has been going on for over three 
years, that a substantial portion of the revenue of 
WLTH comes from commercial broadcasting iii the 
Yiddish language, using Yiddish music, that copy¬ 
rights of Yiddish music are not controlled by the Aper- 
ican Society of Composers, Authors and Publishers, 
but those copyrights are actually controlled by the 
Jewish Society of Authors and Composers, that 
WLTH has been paying its regular royalties to the 
Jewish Society of Authors and Composers, that not¬ 
withstanding this the American Society of Composers, 
Authors and Publishers, has been seeking to levy an 
additional royalty or tax, not only upon the programs 
using music controlled by it, but also upon programs 
using music controlled by the Jewish Society of Au¬ 
thors and Composers and for which WLTH is already 
paying royalties to the latter society (R. 1218 ff., 1283 
ff.). The President of WLTH, without legal advice^ got 
the idea that he could protect himself against what he 
regarded as an unjust claim on the part of the Ameri¬ 
can Society of Composers, Authors and Publishers by 
placing of record a mortgage on the radio station equip¬ 
ment. Accordingly he had prepared a chattel mortgage 
running to his brother-in-law, which chattel mortgage 
was placed of record (R. 1217-1218). Thereafter he 
came to Washington for the purpose of preparing for 
his radio hearing and revealed to his Washington attor¬ 
ney the existence of the chattel mortgage. His Wash¬ 
ington attorney apparently gave him some advice gs a 
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result of which “I telephoned my brother-in-law, and 
I had him vacate it, and he sent me down a legal docu¬ 
ment and that is over in your office now showing- that 
it was vacated and disposed of” (R. 1218). This 
discharge of the mortgage was later offered and re¬ 
ceived in evidence as appears above. The witness also 
testified that neither he nor the corporation received 
any money for the issuance of the chattel mortgage 
(R. 1218, 1250-1251). This testimony is uncontradicted 
in the record. 

The Commission’s opinion says that it appears that 
this mortgage was “taken as a means of protecting 
the station against the issuance of an attachment 
thereon by an organization which had obtained a judg¬ 
ment in court against the station licensee” (R. 1555). 
This is not true. The purported mortgage was filed in 
the office of the registrar of the county of Kings on 
February 27, 1935. (R. 558.) The judgment was ob¬ 
tained later. 

The judgment is for $940 (R. 1250). The Commis¬ 
sion concedes that WLTH had at least $2000 in United 
States Government bonds (R. 1556), and there is no 
question but what WLTH had other liquid assets in 
the way of accounts receivable, etc. (R. 551). 

It therefore follows that there would be no occasion 
to levy an attachment on the property of the station. 
We also feel that the Commission should have recog¬ 
nized the legal significance of the mortgage, without 
consideration, to the brother-in-law, the fact that the 
mortgage was in fact discharged as soon as legal ad¬ 
vice was given and the legal certainty that the exist¬ 
ence of the mortgage—even if it had not been dis¬ 
charged—would not have prevented the American So¬ 
ciety of Authors, Composers and Publishers from ac- 
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tually levying should this become necessary and if (he 
judgment for $940 were sustained on appeal.* 

However, it appears from the Commission’s opin¬ 
ion that it is unwilling to accept Mr. Gellard’s state¬ 
ment that there was no consideration for the mortgage, 
but wants corroborative testimony. The Co mmi ssion 
says: 

“The mortgagee himself was not produced as a 
witness, nor was any evidence offered to corrob¬ 
orate Mr. Gellard’s testimony that the mortgage 
in question was nominal only.” (R. 1556.) 

We are familiar with the rule of law prevailing in 
most jurisdictions that one cannot be convicted oi] a 
criminal offense upon the uncorroborated testimony of 
an accomplice. We know, however, of no rule of law 
which provides that a licensee of the Federal Cojm- 
muuications Commission should be deprived of ijiis 
license because his own testimony with regard to a de¬ 
tail of the financial affairs of his station is not corrob¬ 
orated by independent testimony. 

That the Commission has no such rule is clearly dp- 
parent, as it enforced no such rule in the instance of 
WYFW. 

As appears from the Commission’s opinion, partic¬ 
ularly with regard to WARD (R. 1553-1554) the Com¬ 
mission interprets Section 310(b) to require the ter¬ 
mination of a license in an instance where control pf 
the station or control of the stock is transferred witih- 
out the Commission’s approval. 

! 

* The record shows that at the time of hearing Gellard and }ns 
New York attorney were preparing to sue out an appeal from judgment 
in favor of the American Society of Composers, Authors and Publishers 1 
as soon as the time arrived for taking such appeal (R. 1297). 




58 


In the case of WVFW the record shows that this 
was done. The listed stockholder for WVFW is Sal¬ 
vatore D’Angelo. When the matter came on for hear¬ 
ing, it appeared for the first time that the stock 
was held by Anthony D’Angelo, and this without ap¬ 
proval of the Commission. The Commission’s opinion 
says: 


“The evidence discloses that during the year 
1933, Salvatore D’Angelo, former president of the 
corporation, transferred to Anthony D’Angelo, 
his brother, all of the stock now held by the latter 
(100%). No consideration was involved and it 
was shown that the transfer was effected because 
of the transferrer’s illness; and that, in fact, the 
stock in question was intended to be held in trust 
for the latter.” (Italics ours) (R. 1549.) 

This conclusion is based upon the uncorroborated 
testimony of Anthony D’Angelo to the effect that there 
was no consideration involved for the stock transfer.* 

Passing for the moment the question whether the 
Commission has the right to be as much concerned 
about a mortgage of station equipment as about a trans¬ 
fer of 100 per cent, of the stock of a licensee, it is diffi¬ 
cult to explain, except upon the basis of arbitrary ac¬ 
tion, the Commission’s recognition of the nominal char¬ 
acter of the 100-per-cent, stock transfer of WVFW, 
but not of a mortgage of the equipment of WLTH. 

The testimonv of Anthonv D’Angelo will be found 
commencing at R. 1084. His testimony that he had 
now become owner of 100 per cent, of the stock is 
found at R. 1092-1093, and is as follows: 

* An attempt was made to offer corroborative testimony on this point 
but an objection thereto was sustained (R. 1070). 
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“By Mr. Porter 

Q. You have testified, as I understand you, ajnd 
correct me, if you have not, that there was in¬ 
dorsed to you, the 100 shares of stock held by your 
brother. 

A. I do not recall, but Mr. Coleman* says ‘yes’. 

Q. 1 thought you said that was done in July, 
1933! 

A. July, 1933. 

Q. Well, now, what is the fact, can you say that 
the stock was endorsed over to you to protect your 
bother’s interest? 

i 

A. Yes, sir. 

Q. In July, 1933? 

A. Yes, sir. 

Q. And was that stock turned over to you ? 

A. Yes, sir. 

Q. And put into your possession? 

A. Yes, sir. 

Commissioner Stewart: That is, that the actiial 
piece of paper itself was given to vou, Mr. D’An¬ 
gelo ? • y 

A. Yes, Sir. 

Q. And what did you do with it? 

A. I keep hi m . 

Q. You kept him? 

A. I keep him. 

Q. How long did you keep him? 

A. Since now. 

Q. Until now? Where is it now? 

A. I ain’t got it over here. 

Q. Is it in your possession back in Brooklyn? 

A. Yes. (R. 1092.) 

Q. At home? 

A. I do not think I have 100 per cent stock. Y*s, 
I got 100 per cent stock. 


*One of the attorneys for WVFW. 
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Q. And that is now at your home in your posses¬ 
sion? 

A. Yes, sir. 

Q. The 100 shares of stock? 

A. Yes, sir. 

Q. Of the Paramount Broadcasting Corpora¬ 
tion? 

A. Yes, sir. 

Q. Is that the full amount issued? 

A. Yes, sir.” (R. 1093.) 

5. Assets of WLTH are omitted in the report and the 
station is reported to be in an unstable financial 
condition whereas its financial qualifications are 
shown by the evidence to be superior to those of 
WBBC and at least equal to those of WVFW. 

The Commission’s opinion accuses WLTH of being 
in an unstable financial condition. 

The referehce to the assets of WLTH which is con¬ 
tained in the opinion is at R. 1556: 

“In this connection, it appears that among its as¬ 
sets the Voice of Brooklyn, Inc. has the cash sum 
of $24.10 and Government bonds valued at 
$2,032.85. As indicated, there is the so-called 
Financial Department of the licensee, namely, the 
Jewish Radio Program Service, Inc., which dis¬ 
closes other resources. Such financial instability 
on the part of this licensee ...” (R. 1556.) 

By this declaration the Commission accuses WLTH 
of financial instability, but refers only to Government 
bonds and a small sum of cash “among its assets.” 
Just why the Commission should mention some of the 
assets but not all of them does not appear. 

The record is clear that the financial department of 
WLTH is conducted through the instrumentality of a 
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100 per cent., wholly-owned subsidiary known as Jew¬ 
ish Radio Program Service, Inc. (R. 1284 ff.). 

A consolidated balance sheet, showing all the assets 
of WLTH and including the assets of its 100-per-ceht. 
subsidiary (R. 550) was offered in evidence and re¬ 
jected by the Commission (R. 1351-1355, 1393). How¬ 
ever, the separate balance sheets of Voice of Brooklyn, 
Inc., and of Jewish Radio Program Service, Inc., were 
received in evidence (R. 1394). The balance sheet of 
Voice of Brooklyn, Inc., contains an asset item of 
$9,016.88, as an intercompany account due from Jew¬ 
ish Radio Program Service, Inc. Since this is a rec¬ 
ognized asset and is collectible it is purely a clerical 
matter whether the Voice of Brooklyn, Inc., financial 
statement be considered by itself or whether the con¬ 
solidated statement be used. It is not necessary to 
rely upon the consolidated financial statement to <fet 
the actual condition as a summary can be had by cojm- 
bining the two statements actually in evidence (R. 551- 
552). 

With the commission’s accusation of financial insta¬ 
bility on the part of WLTH it becomes important to re¬ 
member that the proceedings before the Commission 
involved a comparative showing upon the part of the 
applicants for facilities and the present holders of 
those facilities. So that the Court can have the facts 
of record conveniently before it, we now append a tab¬ 
ulated comparison of the financial statements of the 
four stations: 


62 


COMPARISON OF BALANCE SHEETS 



WBBC 

WVFW 

WLTH 

(consolidated) 

WARD 


(Dec. 31,1936) 

(Mar. 17, 1937) 

(Mar. 30,1937) 

(Feb. 28,1937) 

ASSETS: 





Cash 

$1,804.19 

$6,875.90 

$2,082.10 

$1,496.65 

Accounts receivable 

3,133.67 

2,097.50 

6,608.72 

4,190.76 

Marketable securities 
Notes receivable 

Other investments 

125.00 

4,291.90 

2,032.85 


Fixed assets 

25,325.02 

28,702.72 

24,627.40 

25,877.72 

Other assets 

417.50 

550.00 

292.22 

450.00 

Legal 

8,000.00 




Insurance 

Intangible assets 

125.00 



1.00 


$38,930.38 

$42,518.02 

$44,413.51 

$32,016.13 

LIABILITIES: 





Accounts payable 
Advances made to 

$4,618.63 

$ 470.37 

$1,212.33 

$ 295.95 

company 

3,223.09 




Notes payable 

1,500.00 



377.86 

Other current liabilities 404.21 




Mortgages 

Reserves 

418.37 

750.00 

5,750.00 


Capital and surplus 

28,766.08 

41,297.65 

37,451.18 

31,342.32 


$38,930.38 

$42,518.02 

$44,413.51 

$32,016.13 


The order of arrangement has been changed so as to 
permit linear comparison, otherwise the various finan¬ 
cial statements are taken from the actual exhibits in 
the record. (WBBC, R. 265-266; WVFW, R. 457; 
WARD, R. 501; WLTH, R. 550, an exhibit not in evi¬ 
dence, but nevertheless a mere clerical combination of 
Exhibits 19 and 20, R. 551-552, which are in evidence.) 

From a study of this chart it is apparent that the 
fixed assets of the several stations are substantially 
the same, which is to say, as would be expected in the 
ordinary course of events, that the value and character 
of equipment necessary to render the service required 
is approximately the same for each station. 
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The net worth or claimed capital and surplus pf 
WBBC, $28,766.08, is the lowest of all four stations 
and is approximately $9,000 less than that of WLT^I. 
However, this claimed net worth of WBBC is palpably 
wrong and exceeds any fair claim by the sum of $8,000. 
It is based upon an item of $8,000 listed as an asspt 
under the heading “Legal.” It is contended by WBBC 
that $8,00 worth of expenses incurred for legal services 
in connection with these proceedings can be listed ps 
an asset and correspondingly added to the net worth 
of the station (R. 755-760). This statement refutes it¬ 
self. It is not necessary to argue whether or not this 
is legally an asset of WBBC; it is only necessary to 
point out that this is a comparative showing and thgt 
for comparative purposes, if WBBC is entitled fo 
claim that its legal expenses have become an asset, 
then all the other stations are entitled to claim so also. 
None of the others have. As a matter of fact it can pe 
assumed that each station has been put to substantial 
expense because of the litigation and if any one of tljie 
stations has hired more expensive lawyers than the 
others, the asset claim should be equally distributed. 

It appears from the financial statement of WVF^V 
that during the year preceding the hearing there wefe 
miscellaneous expenses incurred in excess of $7,000, a 
large part of which was for legal and other service in 
connection with the hearing, but none of this was capi¬ 
talized (R. 458, 1059-1060). 

Eliminating the fictitious assets of WBBC, the net 
worth of WLTH is about twice that of WBBC, and ap¬ 
proximately the same as that of WYFW. The Com¬ 
mission claims that WLTH is in an unstable financial 
condition, and its argumentative statement * ‘ according 
to a balance sheet offered in evidence, the Brooklyn 
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Broadcasting Corporation appears possessed of as¬ 
sets adequate for the puropse of continuing the opera¬ 
tion of Station WBBC” (R. 1548), is contrary to the 
evidence. As a matter of fact the station operates at 
a loss (R. 267, 634, 641). 

6. The opinion fails to report what is shown by the 
evidence, namely, that WARD conducts an excel¬ 
lent program service. 

The Commission’s decision is more ample with re¬ 
spect to the program service of WARD, than with 
respect to that of WLTH. 

At page 1553 of the record it states: 

“The record also contains evidence which indi¬ 
cates that certain of the programs carried over 
station WARD were in the public interest and de¬ 
signed to meet the needs peculiar to the foreign- 
born people residing in the Brooklyn area. Time 
appears to have been given by this station to civic, 
religious, charitable, and educational organiza¬ 
tions desiring to convey their messages to the 
public.” 

There is much evidence the Commission failed to re¬ 
port.* 

Exhibit 8, introduced and received in evidence, dis¬ 
closes that from March, 1936 to February, 1937, 75 
per cent, of the total hours broadcast were sustaining 
and 25 per cent, commercial (R. 468-479, 1106, 1107). 

WARD sustaining programs include “Crinoline & 
Bayonets” a dramatization of the historical events of 
Brooklyn and Long Island (R. 482-483, 1108), Amen- 

*The failure to report basic and ultimate facts renders the decision 
void. Saginaw Broadcasting Company v. F. C. C. et al, 68 App. D. C. —, 
96 F. (2d) 554. 
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can Red Cross Relief Drive in Yiddish and English, 
WPA Better English Class, Thanksgiving Day Pro¬ 
gram, Good Will Industries, Police Safety Depart¬ 
ment, the Department of Health, etc. (R. 1108-1112). 

WARD’S exhibit 11 lists 23 organizations which 
broadcast on a gratis basis during the year (R. 484). 

Paul James Francis, S. A., affiliated with the Fran¬ 
ciscan Order, testified that the station had rendered 
invaluable aid to its Saint Cecelia Society and its 
camps (R. 731-733). David Gannon, a witness fpr 
WARD, likewise testified to the aid the station hhd 
rendered the Franciscan Order and its camps (R. 73p- 
740). 

The list of 94 organizations using the station “in 
varying degrees during the year” is almost a com¬ 
pendium of all the religious, charitable, and civic 
organizations in Brooklyn (R. 484-487). It includes 
Catholic, Protestant, and Jewish organizations, gov¬ 
ernmental agencies such as Social Security, Honjte 
Loan, Income Tax, WPA, city and state agencies such 
as New York City Charter Committee and State Exja- 
ployment Agency, civic organizations such as the 
American Legion, Flatbush Young Folks League, Gifl 
Scouts and Boy Scouts of America, etc. 

The typical program for the weeks of November 23, 
1936 to November 29, 1936 and January 25, 1937 jo 
January 30, 1937 included English, German and Yid¬ 
dish programs, announcement for the Knights of Co¬ 
lumbus, symphonic records, book review, police safety 
talks, addresses on naturalization, etc. (R. 487-50(t); 
1117-1120). ! 
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7. The finding that WARD failed to broadcast on one 
occasion “due to defective apparatus” is entirely 
without evidence and is contrary to the proof; it 
is, moreover, misleading and improper in failing 
to include the occasion and duration of the failure 
to operate. 

In this connection the Commission says: 

“It is shown that, due to defective equipment, 
Station WARD on one occasion broke down and 
did not broadcast at a time when it was authorized 
and expected to do so.” (R. 1552.) 

The Commission also says: 

“As indicated, the use of defective apparatus 
by Station WARD resulted in the station’s failure 
to broadcast at a time when it was expected to do 
so under the terms of the license issued by the 
Commission.” (R. 1553.) 

These are serious accusations. 

Surely the public interest is not served by stations 
whose equipment is so defective as to render them un¬ 
able to serve the public. It has often been said that 
the public is entitled to continuity and regularity of 
service. It is a serious thing for a station to be unable 
technically to render this service. 

It is important to find out what support there is in 
the record for the sweeping accusation made by the 
Commission. At page 1319 of the record, Mr. Porter, 
an attorney employed by the Commission, offered in 
evidence Commission Exhibits 10 and 11 which are the 
operating logs of station WARD, voluntarily sub¬ 
mitted by WARD for the information of the Commis- 
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sion. The logs were admitted in evidence and are 
found at R. 562. They show that on September 26, 
1934, the transmitter of WARD was off the air during 
the period 7:30 P. M. to 7:52 P. M., a total of 22 min¬ 
utes at a time two years and sis months prior to the 
hearing and at a time when WARD had had pending 
for almost two years an application for authority jto 
install new and improved equipment on which applica¬ 
tion the Commission had not acted (R. 143 ff.). 

Thereafter Reverend A. Kronenberg, manager of 
WARD, was questioned concerning the station having 
been off the air for the 22-minute period and his testi¬ 
mony on that subject is as follows: 

“Q. Now, coming to the broadcasts of Septem¬ 
ber 26, 1934, will you tell just what transpired 
then? | 

A. I tuned in, —in my office I have a radio apd 
I tuned in and we were not on the air. I went info 
the control room and I asked the control operator 
what was the trouble. He told me that he could 
not get in touch with the operator at the transmit¬ 
ter. I called the transmitter. We had a youhg 
man there by the name of Samuel Lifschitz. I 
said, ‘What is the trouble, Sam?’ He says, ‘Don’t 
bother me, I am trying to locate it.’ The onjly 
thing. I know, it must have been 7:50 or 7:51, pr 
7:49, around 7:50 when I heard that we were On 
the air. Then I found that some line device weht 
out in the last minute. It took him about 20 min¬ 
utes, or 19 or 22 minutes to locate it and fix it and 
go back on the air. 

Q. Was the trouble located and fixed as fast ps 
it could be done? 

A. I cannot tell whether it was fast, I am not ^n 
engineer. I know it was fixed and we went on the 
air.” (R. 1363.) 
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Dr. Kronenberg was cross examined by Mr. Cun¬ 
ningham, another attorney employed by the Commis¬ 
sion, and testified: 

“Q. Getting back to September 26,1934, you re¬ 
call that WARD was off the air between 7:30 and 
eight? 

A. Yes. 

Q. Due to transmitter trouble? 

A. Yes.” (R. 1427.) 

Later Dr. Kronenberg was again cross examined by 
Mr. Porter: 

“Q. Now, you have submitted your log here, 
which has been marked Commission’s Exhibit No. 
11, which indicates that the WARD transmitter 
went on the air, or at least should have gone on 
the air at 7:30? 

A. That is right. 

Q. On the evening of September 26? 

A. That is right. 

Q. Is that right? 

A. Yes. 

Q. That log, of course, shows that because of 
some difficulties vou did not actuallv go on the 
air, I think, until 7:50 ? 

A. Did you not go on the air until 7:52. 

Q. What is the name of the operator there at 
the top of the log sheets? 

A. Carl Schutzman. 

Q. Was Mr. Carl Schutzman the operator at 
station WARD and at the transmitter of Station 
WARD on that occasion? 

A. This is not the transmitter log. 

Q. What is that? 

A. This is the studio log. (R. 1469.) 

Q. That is the studio log? 

A. Yes, sir. At the transmitter was a young 
man by the name of Samule Lifschitz. 
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Q. Are the studio and transmitter logs kept sep¬ 
arately between all those locations? 

A. The studio logs were kept in the studios and 
the transmitter logs were kept at the transmitter.” 
(R. 1470.) 

* * * * * * # # 1 # 

“Q. Now, I call your attention, Rabbi, to ihe 
fact that that studio log provides that WVFW sign 
off at 7:30 on September 26th? 

A. Yes, on Wednesday. 

Q. On Wednesday? 

A. Yes. 

Q. September 26th? 

A. Yes. 

Q. And, I direct your attention to Commissioh’s 
Exhibit No. 11, which is your log, which indicates 
that you went on at 7:30? 

A. Yes. 

Q. Is that correct? 

A. We did not go on at 7:30. 

Q. That is when you should have gone on? 

A. That is when we should have gone on. 

Q. The fact is you did not go on until 7:52? 

A. That is right.” (R. 1471.) 

j 

On redirect examination, Dr. Kronenberg testified: 

“Q- Was there anything in respect to tljiat 
transmitter, that would have enabled you to have 
anticipated this trouble? 

A. Nobody could anticipate any trouble. 

Q. Of this type? 

A. Of this type. It was the last minute, and 
when they put on the transmitter on the air, sonke- 
thing went wrong. We were on the air in the 
afternoon and everything was fine. 

Q. You mean when you went off the air—sighed 
off for the afternoon—it was all right? 

A. It was all right. 

Q. It was not a case of a part blowing out? 
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A. I do not know. When a thing like that hap¬ 
pens, it is either an act of God or failure of man 
power. It was not a failure of man power. 

Q. What it something in connection with which 
a spare part might have been used? 

A. I could not sav. 

Q. You have plenty of spare parts there? 

A. Yes, we have material there enough to build 
another transmitter.” (R. 1473.) 


The particular program being broadcast was a re¬ 
mote-control one from the store of World Clothing Ex¬ 
change. There was present in that store at the time 
one Frank Callahan, who testified at the hearing on 
behalf of Brooklvn Dailv Eagle Broadcasting Com- 
pany concerning what he observed in the clothing store: 

“Q. . . . Will you state what facts you are fa¬ 
miliar with concerning that incident ? 

A. Well, on that—September 26, was that what 
vou asked about ? 

Q. Yes, that is the day. 

A. I received a signal from the engineer in the 
control room at the Worlds Clothing Exchange, 
they have an operator there at the remote point— 
we were given a signal to go ahead. After about 
10 minutes when it was supposed to be broadcast, 
we were called on the telephone and they said that 
we were not on the air, and I asked the engineer 
and he said that so far as he knew that it was go¬ 
ing out over his end, but what was transpiring at 
the other end he did not know. 

Q. You are speaking of the control operator in 
the clothing store, now? 

A. At the World’s Clothing Exchange Build¬ 
ing. 

I immediately ran down stairs to the first 
floor to a radio set and I tuned in and stayed there 
for approximately 10 minutes and received no re- 
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ception. And to check up on the set I tuned to the 
station nearest of the 1400 band, which is 1450 
on the one side and 1350 on the other side, wljich 
is WBNX. In the meantime while I was placing 
around with the set, I was called up stairs a^ain 
to go on the air. We went on for about five or six 
minutes and signed off as usual at the conclusion 
of the half-hour.” (R. 1496.) 

Notwithstanding that the witness Callahan was not 
an engineer and was nowhere near the transmitter, but 
was in fact at the clothing store, he was cross-exam¬ 
ined along the following lines by Mr. Cunningham for 
the Commission: 

“Q. Is there any doubt in your mind, that! on 
September 26tli, 1934, the transmitter of W^RD 
broke down ? 

A. It was broken down; that I know. 

Q. It was due to the inability of the WAjRD 
transmitter that the Exchange program was |not 
broadcast? 

A. Some deficiency somewhere. 

Q. Is there any doubt in your mind that it was 
WARD equipment ? 

A. It was WARD transmitter. 

Q. Any doubt in your mind about that? 

A. Oh, no.” (R. 1529.) 

Twenty-two minutes off the air during a total of 
thirty months preceding the hearing! Three energetic 
applicants for the facilities of WARD combing!the 
history of the station, seeking to find things wrong 
with it, the production in evidence of twenty-two min¬ 
utes off the air in the entire operating historyj of 
WARD. Defective equipment indeed! 

There is nothing in this record about defective 
equipment. 
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In the portions of Dr. Kronenberg’s testimony which 
have been quoted, he states at R. 1363, “some line de¬ 
vice went out in the last minute”. The Commission 
well knows that a broadcast station is fed by two 
lines, (1), the power line which supplies the electricity 
and, (2), the telephone company line which carries 
the program from the remote studio at the clothing- 
store to the transmitter. At R. 1427, Dr. Kronenberg 
stated that the station was inoperative due to trans¬ 
mitter trouble which means trouble at the transmitter 
and does not mean defective equipment. It is not con¬ 
tradicted, as he testified at R. 1473, that WARD has 
ample spare parts to replace anything that burns out. 

Again we intrude to emphasize that the elimination 
of a broadcast station which has enjoyed a Federal 
license for a period of years is a matter of serious 
consequence, not only to the licensee, but also to the 
public which has been receiving the programs of that 
station and is a matter which will affect the stability of 
the entire broadcasting industry. The unfounded accu¬ 
sations of the Commission that the 22-minute failure 
described was due to defective apparatus is of the es¬ 
sence of capricious action. 

It is all the more astonishing when we compare this 
accusation with the opinion concerning WVFW. The 
Commission makes no finding as to technical qualifica¬ 
tions of WVFW. As will appear from the chart which 
is the frontispiece of this brief, the Commission makes 
no findings as to the present equipment of WVFW but 
only as to the technical equipment to be used by 
WVFW in the future. One is prompted to ask why the 
Commission saw fit to make unsound accusations 
against W T ARD and did nothing about the suspension 
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__ i_ 

of broadcasting on a number of occasions at WVFjW. 
We reproduce below WVFW Exhibit 20, from R. 454: 

“1717 WVFW 20 

i 

NY31537 HERMAN FLOREZ Sheet No. I 

Electrical Engineer 
One Nevins Street 
Brooklyn, N. Y. 

RADIO BROADCASTING STATION W.V.F.W. 

Two-Year Record of Transmitter Operations 
(March 1/35—March 1/37) 

Interruptions in Broadcast Service 


Date 

Log 

Time 

Duration 

Remarks 

4-6-35 

94 

218P/222P 

4 minutes 

Tube replacement (8$0) 

4-30-35 

118 

201P/20SP 

f- 

i 

i < 

Primary Power failurfe 

5-29-35 

233 


45 

< < 

( ( t ( tc 

5-16-36 

491 

130/140P 

10 

(< 

i ( it it 

6-11-36 

517 

440/444P 

4 

11 

Tube replacement (860) 

7-80-36 

544 

709/715P 

6 

t i 

Primary Power failure 

8-04-36 

572 

1135/-37P 

o 

i t 

Circuit-Breaker trip (M) 

8-29-36 

597 

130/131P 

1 

C i 

Tube replacement (2^.2) 

11-04-36 

674 

600/708P 

68 

i L 

Primary Power failure 

March 1-1937 

Total 

147 minutes or 2 hrs. 27 minutes. 


Number of Hours on the Air Per Year = Appx. 1600 Hrs. 

Time Off the Air in 3200 Hours == 2 1 /» Hours, or Less Than .1% (.07$%) 


Very sincerely yours, 

HERMANN FLOREZ 
Chief Engineer 

HF: Paramount Broadcasting Corporation 

INS: RI-WH- 6-16-36 & 2-9-37.” 

This is an exhibit offered by WVFW as an example 
of its technical excellence. It shows that in the two-y^ar 
period involved the station was off the air 147 minuses. 
It shows that on three occasions the station was off 
the air because a tube burned out. It shows that on 
one occasion a circuit breaker in the transmitter w^nt 
bad or “tripped”, and it shows that there were potyer 
failures on a number of occasions. Yet the Comnlis- 
sion, with seven times the extent of off-the-air time ior 
WVFW that there is for WARD, passes this by. 
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Nor will it be sufficient for the Commission to con¬ 
tend that the WVFW exhibit shows no lack of tech¬ 
nical ability on the part of that station. We refer to 
the reports iri the record prepared by field inspectors 
of the Federal Communications Commission and re¬ 
produced at R. 460 if. These reports show that on a 
series of inspections of WVFW it was found that the 
rules and regulations of the Commission were violated 
in that a frequency monitor was inoperative for lack 
of a tube, an antenna ammeter was defective, the sta¬ 
tion operated off its assigned frequency on a number 
of occasions, the program logs were not kept in accor¬ 
dance with the regulations, etc. 

If a digression may be permitted, it is interesting to 

tell the Court brieflv the entire storv behind the accu- 

•> •/ 

sations of defective equipment against WARD. 

As has been heretofore pointed out (p. 8), there 
was a short period of time during which WARD, 
WLTII and WVFW used common studios. During 
this period of time an advertiser who had been using 
the facilities of WVFW, World Clothing Exchange, 
desired to use time which was assigned to WARD. Ac¬ 
cordingly, WARD agreed to put the program over 
its transmitter, the relevant time being on Wednes¬ 
days from 7:30 to 8:00 P. M. It was understood that 
WVFW was to receive the payment from the adver¬ 
tiser (R. 1427-1471). It so happens that the 22-minute 
off-the-air period was on one of these Wednesday 
nights (R. 1427, 1471). 

Brooklyn Daily Eagle Broadcasting Company, Inc., 
not a party to these appeals and whose application for 
a new station has been denied, offered the testimony 
of and vouched for the witnesses Mogelewski and Cal¬ 
lahan. The testimony of these witnesses takes up 
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some 94 pages of the record (R. 1137-1162, 1313-134jl, 
1492-1530). These pages were designated for pript- 
ing by the Commission and intervener, not by the ap¬ 
pellants. The testimony was never offered for the pur¬ 
pose of showing “defective equipment” on the part 
of WARD, but Messrs. Mogelewski and Callahan were 
examined bv Mr. Pratt, counsel for Brooklvn Dai)v 
Eagle Broadcasting Company, Inc-., and by attorneys 
for the Commission entirely upon the theory and the 
claim that WARD had collected money for a prograjm 
which it had not broadcast. 

"We have no disposition to discuss in this brief the 
perfectly astounding testimony of the witness Mogje- 
lewski, and can only suggest that it may be examined 

I 

bv the Court for what value it may have as humor. 

Suffice it to sav that exhibits introduced by the Com- 
mission itself clearlv reveal that the 22 minutes pf 
time off the air were billed for by WVFW on station- 
erv of Broadcasters of Brooklvn, Inc. Each bill ren- 
dered bore the clear legend “Kindly make check pay¬ 
able to radio station WVFW and entrust same to Abe 
Sincoff, Director of Jewish activities”, or “Kindly 
make check payable to WVFW”. (R. 559-561.) It is aljso 
clear that Callahan, who was employed by WVFW las 
chief announcer and actually announced the program 
in question for WVFW, knew’ at the time of the 22- 
minute suspension that it was taking place (R. 921, 
1495-1496). | 
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8. The adverse finding’s with regard to the “Little Ar¬ 
tists Radio School” program of WARD are con¬ 
trary to the evidence, unfair and discriminatory. 

Outstanding among the grounds given by the Com¬ 
mission for the deletion of WARD is a program re¬ 
ferred to as the “Little Artists Radio School”, con¬ 
cerning which the Commission says: 

“There was also broadcast over the WARD 
facilities a program known as ‘Little Artists 
Radio School’. This was conducted by one Mr. 
Wagner in the same manner in which Mr. Capola 
conducted the aforementioned Italian programs. 
The Little Artists Radio School was advertised 
over the station as one in which the children were 
taught to sing, dance and recite, and it was repre¬ 
sented over the station that those demonstrating 
talent would be given the opportunity to broad¬ 
cast over WARD. Although the sum of $1.00 was 
ultimately charged each pupil, it appeared that the 
announcements made over the station did not in¬ 
dicate that such a charge would be made. In re¬ 
sponse to the solicitations broadcast, large num¬ 
bers of parents with their children came to the 
station and made payments of the required sum” 
(R. 1552-1553). 

And: 

“It was shown that the revenue derived from 
this program was collected by Mr. Wagner and a 
distribution thereof made between himself and the 
station management” (R. 1553). 

And, by way of comment, or argument: 

“Moreover, in connection with the aforemen¬ 
tioned programs of . . . Wagner, the manage¬ 
ment of the WARD facilities appears to have di- 
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vested itself of control over portions of the pro¬ 
gram service supplied the public. In fact, these 
facilities were leased in a manner contrary to the 
spirit and intent of Section 310(b) ...” (It- 
1553). (Italics supplied.) j 

! 

And: i 

! 

“The arrangements between the station man¬ 
agement and . . . Wagner are tantamount to a 
surrender of certain of the rights granted in the 
license to operate this station. ...” (R. 1554). 
(Italics supplied.) 

a. THEY DO NOT REFLECT THE FACTS OF 

RECORD. 

i 

There is no evidence in the record that it was repre¬ 
sented over WARD that pupils of the school referred 
to who demonstrated ability would be given the oppor¬ 
tunity to broadcast over WARD. 

There is nothing whatsoever in the record which 
even suggests that a one-dollar fee “ultimately charged 
each pupil” was not described in broadcasts about thfe 
school. 

There is nothing in the record at all upon which to 
base the accusation that the station leased its license 

l 

or facilities or did not control the programs during the 
periods allotted the school for its programs. 

In fact, the actual evidence is so different to the ComL 
mission’s purported findings as to suggest the Com r 
mission may be discussing an entirely different case. 

On inspection of the record it is found that Harry 
T. Bunce testified that he is program manager of 
WARD, in full charge of the production of the pro¬ 
grams (R. 1101). He was first questioned about the 
“Little Artists Radio School” by Mr. Cunningham foif 


i 


78 


the Commission. He stated that the programs of the 
School were broadcast for some short time after he 
came to WARD, that Wagner conducted the 
School, that he knew nothing about charges that may 
have been made by Wagner for coaching his pupils 
but believes some charge was made (R. 1124), that the 
program was treated as a WARD commercial program 
(R. 1124-1125), that the program was conducted by 
Mr. Wagner and the witness had nothing to do with 
it (R. 1125), that the broadcasts of the School were 
discontinued in 1933 (R. 1126), that he knew nothing 
about the fees of the School other than that Mr. Wag¬ 
ner made some charge for coaching his pupils (R. 1130- 
1131). 

Rabbi Kronenberg, general manager of WARD, was 
also cross-examined concerning the School by Mr. Cun- 
ningham. He testified that Wagner had conducted 
a Little Artists Radio School over WARD, that Wag¬ 
ner was not an employe of the station, that the pro¬ 
grams of the School have not been broadcast since 
1934 (R. 1431), that Wagner took some space in the 
building which housed the studios of WARD, that the 
School gave instructions in singing, musical instru¬ 
ments, etc., that pupils of the School have broadcast 
over WARD, that the tuition charge of the School was 
one dollar per lesson, that the School gave parents ‘ ‘ an 
assurance” that “if their child had an ability, they 
would be taken into the School and helped to develop” 
(R. 1432), that the witness permitted the program to 
be broadcast “a few months until I found out it was 
not very good to the taste.” of the Commis¬ 

sion (R. 1432-1433), and it was discontinued (R. 1433), 
that the program logs of the station do not carry the 
names of the individual performers but that out of 
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some 80 of Wagner’s pupils, 10 or 12 were permit¬ 
ted to perform in programs (R. 1432-1434). 

On redirect testimony, Rabbi Kronenberg stated th^,t 
Wagner owned the School (R. 1457), that Wagner 
paid the station for the program time in terms of a 
percentage of his net income, that the program was dis¬ 
continued August 12, 1934 (R. 1458). j 

That is all. 

We must submit that the strictures on this prograp 
pronounced in the opinion of the Commission are en¬ 
tirely unrelated to the evidence. 

b. THEY UNFAIRLY OMIT THE DATE AND | 
DURATION OF THE PROGRAM. | 

As is shown above, the performances of the pupils 

j 

of Wagner’s School were broadcast only a fe\v 
months in 1934, that they were discontinued by the sta- 
tion management three years prior to the hearing ojn 
finding that they were contrary to the Commission's 
taste. Dr. Kronenberg said, “I have discontinued it 
and I am sorry I had it” (R. 1433). 

Yet, so far as can be gleaned from the Commission’s 
opinion, the programs are accurately representative 
of a course of conduct, an attitude toward public seif- 
vice, a tendency of character and in fact the opinioh 
speaks of the programs in the present tense, “the ar¬ 
rangements . . . are tantamount to a surrender . . .]’ 

In bringing findings before the Court to claim that 
they import verity of fact, the Commission should be 
fair enough to distinguish on the one hand between a 
program carried for a few months years ago and dis¬ 
continued on discovery that the Commission did not likfe 
it, and on the other hand, a course of conduct continuh 
ously persisted in until now. Actually the Commis- 
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sion’s only concern with the past is to determine what 
the future will bring forth, KFKB Broadcasting Ass'n, 
Inc., v. Federal Radio Commission, 60 App. D. C. 79. 

c. THEY ARE DISCRIMINATORY IN THAT PRO¬ 
GRAMS OF THE TYPE REFERRED TO IN 
THE OPINION, AS SHOWN TO BE BROAD¬ 
CAST OVER WBBC AND WVFW ARE NOT 
REPORTED. 

WVFW was given its renewal of license. WBBC 1 
was given not only its license but the facilities of both 
appellants. 

If there be something wrong with the sale of time 
to Schools for children who want to become radio per¬ 
formers, the Commission should also have addressed 
itself to such ventures on the part of the successful sta¬ 
tions in this controversy. 

Discussion of the “Little Red School House” of 
WVFW will be found at R. 913-919. 

In the case of W’BBC the testimony is brief but pun¬ 
gent. In reproducing it we italicize points where 
WBBC has differed from WARD. 

The witness was Peter J. Testan, Jr., general man¬ 
ager of WBBC: 

“Q. Well, is there a school that is on that floor 
that is also on your radio? A. There was at one 
time. 

Q. When was that discontinued? A. Some time 
last month. 

* * # * # 

Q. And that was part of your activities was it 
not? The witness: No,— . . . 

Q. The activities of the (school) corporation? 
A. Yes, that is right. 
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Q. And you had children who came there and 
were taught dancing and singing, and you put 
them on the air, isn’t that right ? A. That is right. 

Q. So that their mamas and daddies would pay 
some money to attend that school to hear them On 
the air? Isn’t that right? A. That is right. 

Q. And did they pay any rent to you on that 2hd 
floor of yours? A. Yes they did. 

Q. Well, who paid who? A. The School pai|d 
the company. 

Q. Who is the school? A. The Brooklyn Schopl 
of the Air. * * * 

Q. Who compose the organization called, tfye 
Brooklyn School of the Air? A. It had its o\yn 
officers. 

Q. Who were they ? A. Mr. Bagley, Miss Smith 
and Miss Marotti. 

Q. And Miss Smith was the lady who appeared 
upon one of these or two of these sessions before 
the Commission as your program directoress, isn’t 
that right? 

* * * # j * 

The Witness: That is right.” (R. 624-625.) 

Q. Why did this school cease operations a month 
ago? ... A. That I do not know” (R. 626). 

Q. Did the Brooklyn Broadcasting Corporation 
or station WBBC operate a radio school, so-callep, 
as wms talked about here this afternoon? A. I be¬ 
lieve so, yes sir. 

Q. Have you any idea when? A. 1934. 

Q. Are you referring now to the school that I(^a 
Smith had before it was incorporated? A. That 
is right. 

Q. Was that a property of the Brooklyn Broad¬ 
casting Corporation or WBBC at any time? 4 - 
Yes, sir, it was. 

Q. The Brooklyn School of the Air, a corpora¬ 
tion, is that a separate legal entry, a separate legal 
unit? A. Yes, it is. 
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Q. Does it have any connection with, or is it 
owned by the Brooklyn Broadcasting Corporation? 
A. It is not. (R. 647). 

* * # * * 

Q. Is the Brooklyn School of the Air still using 
your station? A. No, they are not. 

Q. Up to a month ago they did use it? A. About 
that. 

Q. What were they paying for the use of your 
facilities? A. That I do not know. 

Q. Did they pay anything? A. I believe that 
they did. 

Q. Do you know that they did. A. Yes, sir. 

Q. What did they pay? A. That I do not know. 
(R. 651). 

And there was also the “Verie Condon School of 
Radio Art” (R. 805). 

9. The facts regarding the alleged loss of control of 
WARD through the broadcasting of the Capola 
programs are reported in a manner directly con¬ 
trary to the evidence. 

In undertaking to eliminate radiobroadcasting Sta¬ 
tion WARD, the Commission has some purported find¬ 
ings and a number of comments concerning programs 
broadcast by a man named Capola. The Commission 
says: 

“For a considerable period of time programs 
in the Italian language were transmitted over the 
facilities of WARD and supervised by one Louis 
Capola. Under arrangements with the station 
management, and upon his owm responsibility, Mr. 
Capola secured the necessary advertisers and tal¬ 
ent for these programs, prepared the continuity 
and made the announcements. Neither the station 
licensee, nor any of its employees, appear to 
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have had information with regard to the nature 
and character of the program continuity involved 
in these broadcasts” (R. 1552). 

The Commission says in effect there was a surrendjer 
of rights under the license of WARD (R. 1554), a vir¬ 
tual leasing of facilities, something contrary to lhw 
(R. 1553-1554). 

Nothing of the sort took place. 

The last sentence of the quoted portion above is just 
not so. 

The method of supervising foreign-language pro¬ 
grams has already been described in connection with 
the Witkowski programs of WLTH and the foreign- 
language programs of W T BBC at pages 46 to 53 above. 

In the case of WARD and Capola it is clear and un¬ 
disputed from the testimony that translations of tie 
Italian continuity were furnished the station (R. 1123), 
that this continuity was looked over (R. 1124). 

Rabbi Kronenberg testified: 

“Q. Was Coppola a regular employee of tljie 
station ? A. He was. 

Q. Did Coppola solicit business for the radio 
station? A. He did. 

Q. In either English or any other language? 
A. Any business that he could bring in. 

Q. Was it also part of his duties that he was to 
do the Italian announcing? A. That was a part bf 
his job. 

Q. Now, did you, in all cases know or have the 
continuity of what was being put on the Italian 
program? A. Well, he had to produce a transla¬ 
tion of his announcement, an English translation 
of it, to at that time, the program director, who 
was, in Coppola’s time, most of his time, I thi-rjk 
Bruce Henry, the man who testified here. 
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Q. And at all times you had control of those 
programs, is that right? A. We never let out pro¬ 
grams without having control of them (R. 1456). 

***** 

The Witness: Mr. Henry, or his predecessor, 
always put on the foreign program, got the con¬ 
tinuity and the English translation of it. If it is a 
foreign language program, a language that I per¬ 
sonally do not understand, like Italian,—if it is a 
Polish program it is delivered to me because I 
read and write Polish, I read and write Russian 
and Slavish,—otherwise it is delivered in English 
translation to the program director, and if he 
OK’s it, it is going on the air” (R. 1457). 

Since this is undisputed testimony, it completely re¬ 
jects the Commission’s contentions. The reasoning re¬ 
garding the Witkowski programs over WLTH, (supra, 
pp. 44-51) is equally applicable here. 

10. There is no report of the fact that for a period of 
years, WARD has had pending an application for 
the improvement of its technical facilities, on 
which application the Commission has not acted 
because of the pendency of these proceedings. 

As already mentioned, the Commission seeks the 
e limi nation of WARD because it contends, among other 
things that a twenty-two minute failure of service in 
1934 was due to defective apparatus. 

But the Commission does not mention the applica¬ 
tion in the record dated November 20th, 1932 (almost 
two years before the twenty-two minute failure) for 
authority to move to a new site (R. 143 ff.) and to in¬ 
stall a new antenna system (R. 1446). 

The Commission’s own engineer testified favorably 
on this (R. 1487). 
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But in discussing WVFW the Commission’s opinion 
elects to mention only equipment discussed for the 
future and concerning which not even an application 
is pending! (R. 1549-1550.) 

i 

| 

E. Even Were the Adverse Findings of the Commis¬ 
sion as to WLTH and WARD Accurate Represen¬ 
tations of the Evidence, They Do Not Constitute 
Grounds for the Action Taken. 

In this section of the brief, appellants for the pur¬ 
poses of the argument will admit that the adverse find¬ 
ings as to WLTH and WARD are true. Just as a de¬ 
murrer tests the legal sufficiency of a cause of actipn, 
so appellants contend that such adverse findings do 
not cover reprehensible conduct, that such practices 
that are condemned are common in the broadcasting 
industry and that many of the Commission’s adverse 
findings represent an abusive and unwarranted exer¬ 
cise of administrative power. 

The purposes and objectives to be obtained in 
the delegation of licensing functions to the Federal 
Communications Commission under Title III of 
the Act have been before this Court repeatedly. 
Hoover v. Intercity Radio Co., Inc., 52 App. D. C. 389, 
342; General Electric Co. v. Federal Radio Commis¬ 
sion, 58 App. D. C. 386, 387, 388; Federal Radio Com¬ 
mission v. Nelson Eros. Rond <& Mortgage Co., supra. 
It is sufficient to state that the two underlying objec- 

I 

tives in the creation of the Commission were firstly a 
reduction in the intolerable interference occasioned by 
the “breakdown of the law,” and secondly a more equi¬ 
table distribution of broadcasting facilities. Otl)er 
powers contained in the Act are incidental to and are 
to aid in effectuating the foregoing delegation of 
power. 
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Similarly, “the field of the superior body being nar¬ 
row under the express provisions of the act, the mat¬ 
ter is one for the application of the rule that acts of 
an administrative body which do not come clearly with¬ 
in the powers granted to it by the Legislature are void. 
Alton Water Co. v. Illinois Commerce Commission 
(D. C.) 279 Fed. 869; Bachus-Brooks Co. v. Northern 
Pacific Ry. Co. (C. C. A. 21 F. (2d)) 4, certiorari de¬ 
nied, 275 IT. S. 562, 48 S. Ct. 120, 72 L. Ed. 427.” Gen¬ 
eral Broadcasting System, Inc. v. Bridgeport Broad¬ 
casting Station, (D. C. Conn. 1931) 53 F. (2d) 664, 668. 

1. The Commission is without jurisdiction or proper 
right to inquire into the existence or non-existence 
of a mortgage as such, but may only consider 
whether or not there is likelihood, through such 
mortgage, of the loss of the station property and 
the termination of broadcasting service. 

The Commission in its decision states “that the 
mortgage was a means of defrauding creditors and it 
evidences a lack of financial stability on the part of 
the licensee of the WLTH facilities.” (R. 1556.) 

Where is there any provision in the Act authorizing 
the Commission to inquire into the ethics or lack of 
ethics of a mortgage ? Where does the Act provide that 
the Commission could pass on the moral and legal 
obligations of a licensee, particularly when it has no 
relationship to the Commission’s functions? 

Under Section 310(b) the station license cannot be 
transferred or assigned either voluntarily or involun¬ 
tarily without the approval of the Commission. The 
interpretation accorded this provision requires that 
the licensee have control or general supervision over 
its broadcasting facilities. (R. 166.) 
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In its application for renewal of license, appellant 
alleged that it had “absolute control of station, both as 
to physical operation and programs broadcast” (R. 
166). 

No mention is made in the rules of a regulation on 
mortgages. Paragraph 21 of the rules provides: 

“Insolvency of a licensee of a station shall be 
grounds for the revocation of the station license 
and/or the refusal to renew it. The appointment 
of receivers upon grounds of insolvency and pre¬ 
liminary adjudication of bankruptcy wall be con¬ 
sidered by the Commission as prima facie prpof 
of insolvency. Final adjudication will be accepted 
as conclusive.” 

This is the closest analogy in the regulations tliat 
may have some reference to a mortgage.* 

In Intercity Radio Telegraph Co. v. Federal Radio 
Commission, 60 App. D. C. 21, 23, this court quoted 
with approval the foregoing regulation,** and ordered 
that the grant of 40 frequencies to the bankrupt appel¬ 
lee be withdrawn and allotted among other parties] 

Obviously a mortgage per se cannot be considered 
as evidence of insolvency. The regulation is specific 
that the appointment of a receiver and preliminary ad¬ 
judication of bankruptcy are proof of insolvency but 
there is no provision of the statute or regulation which 
covers mortgages. ( Beitmeyer v. Federal Communi¬ 
cations Commission, supra; Pottsville Broadcasting 
Company v. Federal Communication et al., 68 App. 
D. C.-,-(F. (2d)-.) 

^Paragraph 20 is a restatement of section 310(b) of the Communica¬ 
tions Act. It says nothing on mortgages. 

**Paragraph 21 had been originally promulgated as General (Mder 
No. 95, on September 29, 1930. 
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That the mortgage in no way comes within the juris¬ 
diction of the Commission activities is apparent from 
Opinion No. 37 of the General Counsel of the Federal 
Radio Commission, dated July 24, 1929. It was the 
purpose of this opinion “to suggest a uniform and 
definite policy for adoption by the Commission” in 
the construction of section 12 of the Radio Act of 1912, 
(reproduced almost verbatim in Section 310(b) of the 
Communications Act of 1934).* 

The opinion states: 

“The Radio Act does not require that a licen¬ 
see hold legal title to the radio apparatus. Clearly, 
however, he must be the one in possession in order 
to control completely both the apparatus and its 
use. By this is meant, he must have such control 
over station apparatus and facilities as will render 
him amenable to civil and criminal responsibility 
in the operation of the station. A person may thus 
be a proper licensee if he is operating apparatus 
borrowed, rented or otherwise possessed by him.” 

# * * * * * * 

“In considering the question of mortgaging the 
physical equipment, a number of legal concepts 
are possible as to the status of the property at the 
time of executing the instrument of mortgage. 
Without analyzing all these, however, it can be 
said that during the license period the Act pro¬ 
hibits any termination of the mortgagor’s control 
whether that control is terminated by default, re¬ 
possession, or foreclosure.” 


*It is believed that this opinion ultimately resulted in the promulga¬ 
tion of paragraph 24 supra. 





89 


2. When so viewed, the WLTH mortgage became 

meaningless. 

The following principles are clear: 

First, neither the Act nor the regulations contain 
any provision with reference to a mortgage. 

Second, the Commission has neither enunciated iior 
adapted any uniform policy on the same. 

Third, the only concern of the Commission with inf¬ 
erence to a mortgage is whether it will result in the 
loss of the station property and the termination of 
broadcasting. 

Fourth, the record is unequivocal to the effect tljiat 
the licensee had complete possession and control of 
the station equipment; and the likelihood that it would 
lose such possession or control of the station equipment 
was dispelled by the discharge of the mortgage. 

Fifth, the Commission’s astounding deduction that 
the mortgage evidences lack of financial stability rep¬ 
resents : an unwarranted amplification of Rule 

j 

24, supra, which is a repudiation of this Court’s 
construction of the foregoing regulation, and has ho 
logical or coherent relationship with any of the provi¬ 
sions of the Act or the Commission’s regulations. 

The adverse findings with reference to the mortgage 
represent an abusive and unwarranted exercise of 
power. The mortgage per se is meaningless. 
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3. The sale by a licensee of a radiobroadcasting station 
of periods of station time during which the user of 
the time—not the licensee—controls the text and 
content of the broadcast is unobjectionable and in 
accord with the universal practice and is approved 
by the Commission so long as the programs so 
given are meritorious, and it is an abuse of regu¬ 
latory power to apply different and discrimina¬ 
tory standards to the Witkowski and Capola pro¬ 
grams. 

The licensees of stations WLTH and WARD are 
legal fictions denominated as corporations which are in¬ 
capable of exercising either program selection or any 
other human function. They can only operate through 
officers, agents and employees. The decision of the Com¬ 
mission states that in the Witkowski and Capola pro¬ 
grams “the management of the WARD (and WLTH) 
facilities appears to have divested itself of control 
over portions of the program service supplied the pub¬ 
lic .. . ” (R. 1553) and virtually leased their facilities 
“in a manner contrary to the spirit and intent of Sec¬ 
tion 310(b) of the Communications Act of 1934 . . .” 
(R. 1553, 1555, 1556). 

The condemnation of the foregoing programs cannot 
be reconciled with the general regulatory procedure of 
the Commission which approves on a grand scale, ar¬ 
rangements which are far more extensive than the ones 
claimed to have existed on WLTH and WARD. 

Over 200 radiobroadcasting stations are affiliated 
with the networks of the Columbia Broadcasting Sys¬ 
tem and the National Broadcasting System.* These 

*The Social and Economic Report (1938) p. 53, released by the Com¬ 
mission, lists 303 stations affiliated with the national and regional net¬ 
works. 
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chain companies maintain contracts with their affiliated 
stations which are uniform for all stations on each net¬ 
work. All these contracts have been filed with 

i 

the Commission and it is thoroughly familiar wjth 
them. In fact, such contracts are the focal point of the 
Commission’s proposed investigation of monopoly and 
networks to be conducted this Fall. 

During network programs, the network company 
supplies the program, the talent, the announcer a^id 
everything but the actual transmitting equipment* 
The network collects the compensation from adver¬ 
tisers and remits only a part of that compensation to 
the station, retaining the balance as its share. Whdre 
the network supplies so-called sustaining programs to 
the station, it takes as compensation therefor an 
agreed amount of time which it in turn resells for cotn- 
mercial purposes, retaining all the revenue. In the 
case of the Columbia System, each affiliated station is 
required to execute a contract with the System whereby 
the station agrees for a term of years to broadcast any 
and all commercial programs which may at any time 
be given it by Columbia, without any power of selec¬ 
tion or revision on the part of the station. During the 
time of such commercial programs, Columbia is en¬ 
titled to the full and exclusive use of the station. The 
station gives up its right to broadcast anything bht 
Columbia programs. Appropriate extracts from the 

uniform Columbia contract are reprinted in the mair- 
—___ 

# In some instances the program is under the supervision of the adver¬ 
tising agency which is the medium between the sponsor and the network. 
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gin.* In the case of the National Broadcasting Com¬ 
pany, the network is assigned eight and one-half hours 
per day of right-of-way time over the affiliated sta¬ 
tion.** While during the right-of-way time the sta¬ 
tion may refuse a program “which would not be in the 
public interest, convenience and necessity,” the sta¬ 
tion may not refuse to broadcast other programs of¬ 
fered it by the network. A part of the funds collected 
by the network is paid the station.*** 

* Extracts from uniform Columbia contract with affiliated stations: 

“ SECOND : The Station agrees to furnish the facilities of its 
station to Columbia for all commercial programs and undertakes to 
accept and broadcast all such commercial programs offered to it by 
Columbia, at whatever day or hour, during the time which the Sta¬ 
tion is licensed to operate. 

11 Columbia shall be entitled to the exclusive use of the Station ■ s 
facilities during any hour or fraction thereof in which, pursuant to 
this Agreement, the facilities of the Station are furnished to Colum¬ 
bia for commercial programs. The Station agrees that during any 
such hour or fraction thereof in which, pursuant to this Agreement, 
the facilities of the Station are furnished to Columbia, pursuant 
hereto, including the time during station identification breaks in 
that hour or fraction thereof, it will not broadcast any program or 
other material but that transmitted to it by Columbia, other than 
the usual forih of station identification during such breaks. 

“ THIRD: Columbia shall be entitled to the use of the Station’s 
facilities for its commercial programs for blank ‘hours’ (as here¬ 
inafter defined) in each week without making any payment therefor 
to the Station. For each 1 hour’ in excess of blank hours a week 
during which Columbia shall use the facilities of the Station for 
commercial programs, Columbia agrees to pay the Station” blank 
dollars, etc. 

**(a) Upon 28 days’ notice, your station will broadcast network com¬ 
mercial programs for NBC during any periods requested by NBC within 
the hours designated below’ as Network Optional Time, provided, that 
because of your public responsibility your station may reject a network 
program the broadcasting of which would not be in the public interest, 
convenience and necessity. 

“Network optional time will be as follow’s: 

“Weekdays New York City Time Sundays 

“10:00 A.M.-12:00 Noon 1:00- 4:00 P.M. 

3:00 P.M.- 6:00 P.M. 5:00- 6:00 P.M. 

7:00 P.M.- 7:30 P.M. 7:00-11:00 P.M. 

8:00 P.M.-ll:00 P.M.” 

* # *(a) For the first 25 unit hours in excess of the 16 unit hours cov¬ 
ering the net work affiliation, NBC will pay you at the rate of 20 per 
cent of your average unit hour rate for the 28-day period. 
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The courts have had occasion to confirm such net- 

I 

work broadcasting and the Commission has frequently 
given its approval to the same. 

Coffey v. Midland Broadcasting Co. et al., (D. C. 
W. D. Mo. 1934) 8 Fed. Sup. 889, 890, was a libel actipn 
against a station in Kansas City (KMBC). The pro¬ 
gram originated in New York through the facilities of 
the Columbia Broadcasting System. This is the 
Court’s description of how the program was trans¬ 
mitted : 

I 

“The defamatory words, probably requiring less 
than three seconds for utterance, were spoken in|to 
a receiving instrument in New York City by an 
employee of Remington Rand, Inc., a Delaware 
corporation, as a part of a radio program put opt 
by that company through the facilities of the Cb- 
lumbia Broadcasting Company, a New York cor¬ 
poration. These facilities included a telephonic 
connection with station KMBC. There was a eop- 
tractual arrangement between the Midland Corp- 
pany, on the one hand, and the Columbia and Reifi- 
ington Companies on the other, whereby, for a 
consideration, the former company broadcasted 
for the latter companies the Remington Com¬ 
pany’s program. By the telephonic connection 
referred to, the program came to KMBC and 
through its instruments directly went out upon the 
air. The instruments of KMBC were in charge 
of and being operated by the employees of the 
Midland Company, but they had no knowledge 
that any defamatory words would be included ih 

“ (b) For the next 25 unit hours, NBC will pay you at the rate <pf 
30 per cent of your average unit hour rate for the 28-day period. 

“ (c) For all unit hours in excess of 66 unit hours, NBC will pay you 
at the rate of 37% per cent of your average unit hour rate for the 28-day 
period. 

“The network station rate for your station on which its compensation 

will be figured as provided above, will be $.per full evening 

hour. ’ 9 


i 


i 
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the program and no means whatever of interrupt¬ 
ing them after they began to be spoken. 

******* 

“I see no essential distinction between a situa¬ 
tion in which the owner of a broadcasting station 
in Kansas City sells the privilege of speaking over 
the station for thirty minutes to X who, speaking 
in the local studio of the station, suddenly and un¬ 
expectedly utters a defamatory sentence concern¬ 
ing A and a situation in which the same station 
sells the same privilege to X, who, speaking in New 
York, projects his defamation by telephonic means 
into the identical broadcasting apparatus in the 
Kansas City station. The mere matter of the dis¬ 
tance of X from the broadcasting instrumentality 
when he speaks into it certainly cannot affect the 
liabilitv of the owner of the station. Whether X’s 
defamatory words reach the broadcasting instru¬ 
mentality from afar by electrical impulses carried 
by wire or directly through air waves created by 
his voice certainlv cannot affect the liabilitv of the 

V * 

owner of the station. The situations essentially 
are identical. The greater simplicity of the first 
of the situations stated makes its consideration 
more convenient.” 

In Rosenthal v. Shepard Broadcasting Service Inc., 
(Mass. 1938) 114 A. L. R. 1502, 1503, the bar associa¬ 
tion sought to prohibit the broadcast of a program 
known as the “Goodwill Court.” 

The court said: 

“The material facts are these: The respondent 
maintained and operated a broadcasting station 
in Boston as a commercial enterprise for its own 
profit. The respondent sold the use of its broad¬ 
casting facilities to individuals or corporations for 
fixed periods of time during which such persons 
or corporations, under agreement with the respon- 
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dent, produced programs for broadcasting. Such 
purchaser was called a sponsor. There were other 
programs, called sustaining programs, which w6re 
produced and paid for by the respondent. . i . 
The goodwill court program originated in New 
York was transmitted over a telegraph wire frOm 
New York to the respondent’s studio in Boston, 
and was relayed by the respondent through its 
Boston station. The same program was afeo 
‘broadcast over sixty-six different channels’.. .1 ” 

The Court quoted with approval the Midland case, 
supra, and imposed liability on the respondent for a 
program that originated in New York City. 

How much control did the Midland Broadcasting 
System or Shepard Broadcasting Service have ovpr 
their programs? Absolutely none! Both programs 
were arranged, originated and announced from N6w 
York City. But Messrs. Capola and Witkowski broad¬ 
cast from the studios of the respective appellants, in¬ 
formed appellants of the nature of the programs and 
submitted a continuity and discussed with the managje- 
ment what would be broadcast. The Commission states 
this is a violation of the spirit and intent of Section 
310(b), whereas the 66 stations that broadcast the 
“Goodwill Court” program knew absolutely nothing 
about the program until it was broadcast through thep- 
facilities to the public. 

The public is familiar with the celebrated “Mae 
West” program which originated from the California 
studios of the National Broadcasting System. The 
Commission reprimanded the network and the “ twelve 
stations” for carrying “features which were far be¬ 
low even the minimum standards which should control 
in the selection and production of broadcast pro- 
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grams.”* What control did W r RC, the station in 
Washington owned by the National Broadcasting Com¬ 
pany, have over that program? The Commission did 
not reprimand the stations because they had no con¬ 
trol over the broadcast, but objected to the “bad taste” 
of the program. 

In the Social and Economic Report, supra, at pages 
53-54, the Commission recognizes the utility and value 
of network broadcasting. It said: 

“The preponderance of the evidence was that 
networks constitute an excellent method of mak¬ 
ing available desirable live talent programs to the 
public at large. Without them, many areas of the 
country probably would be deprived of first-rate 
program service. It is an established fact that the 
principal talent centers are in the major cities. 
Moreover, events of national interest may eman¬ 
ate from almost any point in the country. For ex¬ 
ample, Washington, D. C., while not a talent cen¬ 
ter, nevertheless is an important program origina¬ 
tion point. Anywhere the President of the United 
States may be also constitutes an important pro¬ 
gram origination point at that time. The net¬ 
works, by virtue of their widespread organiza¬ 
tions, are enabled to pick up such special event 
programs from anywhere in the United States on 
comparatively short notice and make them avail¬ 
able to practically the entire nation. They are 
also in a position to secure programs from abroad 
for transmission to the American public. An out¬ 
standing example of this was the epoch-making 
abdication address of King Edward VIII.” 

Did not every station in the United States that trans¬ 
mitted the abdication address of Kind Edward VIII 
“virtually lease” its facilities to him in England? 


*F. C. C. Mimeo. 2478, January 14, 1938. 
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One more example will suffice. 

In Re KVOS, Inc., (Dockets Nos. 2671 and 3925, de¬ 
cided July 12, 1938) the station entered into an agree¬ 
ment with L. H. Darwin, on June 20, 1933, containing 
provisions as follows: 

“1. First party agrees to lease to second party 
and second party agrees to lease from first party 
three or more periods of time each day (excepting 
Sunday, which day may be later added at the op¬ 
tion of either party) for the broadcast of news by 
second party. 

“2. Second party shall have entire jurisdiction 
over content of broadcasts, but this agreement 
may be terminated at any time by either party 
hereto. 

“3. Second party agrees to provide a complete 
news service for first party under title: KVOS 
NEWSPAPER OF THE AIR, such service to bp 
in every way comparable to a newspaper as it ip 
known today or as ‘radio newspapers’ may de¬ 
velop. ’ ’ 

The Commission, in its notice of hearing, has raised 
the issue whether the foregoing contract violated the 
provisions of Section 310(b). It said: 

“The contract of June 20, 1933, though not ap¬ 
proved by the Commission does not appear to be 
in violation of the Act; nor does it absolve KVOS, 
Inc., of responsibility, full and complete, for thp 
use or misuse of its radiobroadcasting facilities 
by L. H. Darwin.” ! 

Compare this with the activities of Messrs. Capola 
and Witkowski, who were considered lessees of appel¬ 
lants’ stations. Mr. Darwin had entire jurisdiction 
over the contents of his broadcasts. Capola and Witt 
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kowski submitted their continuities and discussed the 
program with the respective stations. 

To apply the language from the Commission’s opin¬ 
ion with regard to WLTH at K. 1555: the network, 
while not identified with the station as an employee, 
secured all the sponsors and talents for said program 
and directs them. The affiliated stations are not fa¬ 
miliar with the continuity involved unless it is trans¬ 
mitted by telephone line and simultaneously broadcast 
to the public at the same time. The networks neither 
advise the affiliates in advance of the rendition of a 
program nor advise the station management in a gen¬ 
eral way of the nature and character of the matters 
which were expected to be transmitted. In other words 
no official of an affiliate had any assurance of what was 
said over the air in this connection. It was disclosed 
that the networks received from the sponsors of these 
programs the sum agreed upon and a division thereof 
with the station owners followed. 

Appellants accept complete responsibility of the pro¬ 
gram content on the Capola and Witkowski programs. 

The Commission has made no finding that they are 
inimical to the public interest. 

In view of netwmrk broadcasting practices, the Com¬ 
mission’s approval of the same and the KVOS Case, 
the Commission’s findings on the Capola and Witkow- 
ski programs represents the law “applied and admin¬ 
istered by public authority with an evil eye and an 
unjust hand, so as practically to make unjust and il¬ 
legal discriminations between persons in similar cir¬ 
cumstances material to their rights. ...” Yick Wo 
v. Hopkins, Sheriff, 118 U. S. 356, 373, 374. 
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4. The business relationships between WLTH and the 
American Society of Authors, Composers and Pub¬ 
lishers,* insofar as they are concerned with claims 
of money due or not due are not within the regu¬ 
latory province of the Commission and the Coin¬ 
mission exceeds its power in seeking to pass on the 
ethical or non-ethical character of these relation¬ 
ships. 

The Commission condemns the management of 
WLTH in attempting “to avoid the discharge of at 
least one legal and presumably just obligation” (the 
ASCAP judgment) and consequently finds “that tljie 
mortgage was a means of defrauding creditors.” (It. 
1556.) 

We know of no provision in the statute, are cited to 
no rule or regulation by the Commission and know of 
no policy which gives the Commission any authority 
to inquire into the business ethics of a licensee in its 
relationship to a creditor. This power which it as¬ 
sumes goes far beyond the purposes for which the Conji- 
mission has been created. It bears not the slightest 
relationship to a reduction of intolerable interference 
in the broadcast band and a more equitable distribution 
of broadcast facilities. 

However, it is a matter of common knowledge that 
the entire broadcasting industry and other allied busi¬ 
nesses have been and are in controversy with ASCAlK 
We have no desire to pass any judgment, or discuss thje 
ethics or propriety of ASCAP’s conduct, as the Coni- 
mission has seen fit to do with WLTH. 

It is sufficient to state that the Department of Jus¬ 
tice has instituted a proceeding in the District Court of 
the Southern District of New York to compel the dig- 

i 

* Hereinafter designated as ASCAP. 
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solution of ASCAP because of its monopolistic prac¬ 
tices.* Several states have enacted legislation directed 
against ASCAP.** 

Obviously, the Commission was cognizant of 
ASCAP’s relationship to the broadcasting industry. 
It has been on the agenda of every broadcasting con¬ 
ference and is by no means settled. If the Commission 
believes that it is within its powers to pass judgment 
on the business ethics between WLTH and ASCAP, it 
should by all means inquire into the legality and activi¬ 
ties of the latter organization and give the general 
public its opinion of ASCAP. 

On this point Gellard testified that WLTH was 
paying regular royalties to the Jewish Society of Au¬ 
thors and Composers on copyrights controlled by that 
organization (R. 1217-1218) and that the station was 
preparing to sue out an appeal from the judgment of 
ASCAP. We can think of no reason -why the Commis¬ 
sion should pass on the controversy between the 
two associations. Perhaps it has done so by finding 

'United States v. ASCAP and 133 other defendants, Equity No. 78388. 
filed August 30, 1934, and still pending. 

**Four states have passed legislation “declaring illegal certain monop¬ 
olistic abuses and activities wrongfully practiced under the guise of 
copyrights,* ’ and intended against ASCAP. The preamble of the Mon¬ 
tana Act (Laws of Montana, 25th Sess. 1937, ch. 90) reads: 

“An Act in Aid of the Federal Copyright Laws, to Assist in Effec¬ 
tuating Their True Intent and Their Enforcement in the State of Mon¬ 
tana by Remanding and Declaring Illegal Certain Monopolistic Abuses 
and Activities Wrongfully Practiced Under the Guise of Copyrights 
Within the State by Price Fixing Combinations, Monopolies and Pools; 
to Enforce the Montana Constitutional Provisions Prohibiting Price Fix¬ 
ing Monopolies, and Combinations in Restraint of Commerce and Trade, 
Providing Penalties for Combining Rights Granted by the Copyright 
Laws Where the Effect of Such Combination Results in the Use of 
Copyright Privileges as Instrumentalities of Oppression and Extortion 
Within the State in Violation of Constitutional Provisions; and Encour¬ 
aging the Rendition, Creation and Production of Copyrighted Works 
Among the School Children and Citizens of the State of Montana; 
etc. ” 

To the same effect are ch. 17807, Florida Gen. Law (1937); ch. 138, Laws 
of Nebraska (1937); ch. 218, Laws of Washington (1937). 



101 


that ASCAP was entitled to its “presumably just Ob¬ 
ligation/’ and has thus inferentially condemned activi¬ 
ties of the Jewish Society of Authors and Composers. 

The foregoing activities that have been suggested to 
the Commission, are logical results carried to a fe- 
ductio ad absurdum. They are natural incidents of an 
unwarranted power to inquire into the external busi¬ 
ness relationships of a licensee. They clearly illjis- 
trate that the Commission has exceeded its jurisdic¬ 
tion. 

I 

5. The Commission is without authority to regulate 
against the broadcasting of advertising of pro¬ 
priety medicines and the denial of an application 
for renewal upon the ground, among others, that 
a station has broadcast such advertising is a usur¬ 
pation of power. 

The jurisdiction of the Federal Communications 
Commission in the administration of radiobroadcast¬ 
ing is limited to its licensing activities and regulations 
incident thereto. The statute gives the Commission no 
authority whatsoever to regulate advertising. This! is 
confirmed by the legislative history of the Act and jhe 
several provisions within the statute. 

The control of broadcast advertising has nothingj to 
do with “a rapid, efficient, Nation-wide and world-wide 
wire and radio communication service”.. .Section l ot 
the Communications Act of 1934. 
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Section 326 specifically prohibits the exercise of any 
power of censorship* by the Commission over radio 
communications or signals transmitted bv any radio 
station. The broadcast of commercial medical pro¬ 
grams cannot by any stretch of the imagination be 
construed as obscene, indecent or amount to profane 
language.** 

The basis of the Commission’s action in deleting sta¬ 
tion KFKB, (affirmed on appeal in this Court, in 
KFKB Broadcasting Ass’n. Inc., v. Federal Radio 
Commission, 60 App. D. C. 79), was: 

“The practice of Station KFKB in permitting 
the use of its station by Dr. Brinkley for the pur¬ 
pose of answering letters in the so-called medical 
question box constitutes the use of a broadcasting 
station license for point-to-point communication 
and is contrary to the International Radiotele¬ 
graph Convention of 1927, and is of itself a suf¬ 
ficient abuse of Station KFKB’s license to broad¬ 
cast to warrant refusal to renew that license.”*** 

# The Senate Committee report (on H. R. 9971 which evolved into the 
Radio Act of 1927), Report No. 772, 69th Cong., 1st Sess. p. 4, said: 
“The Commission shall not be permitted to exercise the power of cen¬ 
sorship over radio programs, but no persons shall utter any obscene, in¬ 
decent or profane language by radio . 99 Section 8 of the Radio Act of 
1927 was reproduced verbatim in section 326 of the Communications Act 
of 1934. For a general discussion of this subject see Caldwell, “Free¬ 
dom of Speech and Radio Broadcasting , 9 9 177 Annals of Amer. Acad, 
of Polit. and Sciences (Jan. 1935), pp. 179-207. 

**“ Nothing in this Act shall be understood or construed to give the 
Commission the power of censorship over the radio communications or 
signals transmitted by any radio station, and no regulation or condition 
shall be promulgated or fixed by the Commission which shall interfere 
with the right of free speech by means of radio communication. No 
person within the jurisdiction of the United States shall utter any ob¬ 
scene, indecent, or profane language by means of radio communication. ’ 9 
(Sec. 326 of the Communications Act.) 

# **From the Statement of Facts and Grounds for Decision of Federal 
Radio Commission at p. 13 of the record. 
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This Court likewise quoted the Commission’s finding, 

“that the practice of a physician’s prescribifig 
treatment for a patient whom he has never seen 
and bases his diagnosis upon what symptoms may 
be recited by the patient in a letter addressed to 
him is inimical to the public health and safety and 
for that reason is not in the public interest; tKat 
the testimony in this case shows conclusively tliat 
the operation of Station KFKB is conducted orily 
in the personal interest of Dr. John R. Briiik- 
ley. . (p. 80) 


The present record contains no evidence that t^ie 
broadcast of commercial medical programs is 4 ‘ inim¬ 
ical to the public health and safety”. We doubt ttae 
jurisdiction of the Commission to safeguard the “pub¬ 
lic health and safety.” It will be subsequently shown 
that such protection is afforded by the Federal Tra)le 
Commission. 

The activities of Dr. Shuler, in Trinity Methodist 
Church South v. Federal Radio Commission, 61 App. 
D. C. 311, 313-314, wherein he castigated the courts, 
civic and governmental institutions, attacked religioUs 
creeds and sects and uttered defamatory statements, 
for which he was convicted of criminal libel, have ho 
application to the case at bar. There is no finding by 
the Commission and certainly no evidence in the rec¬ 
ord that WLTH has used its facilities “... to obstruct 
the administration of justice, offend the religious sus¬ 
ceptibilities of thousands, inspire political distrust afid 
civic discord or offend youth and innocence by the fiiee 
use of words suggestive of sexual immorality and be 
answerable for slander at the instance of the one qf- 
f ended.” 

The KFKB and the Trinity cases, supra , are the 
only cases in which this Court has had occasion to dis- 
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euss program content and censorship by the Commis¬ 
sion. 

Those two cases have this in common, that the li¬ 
censees used their stations for their own, as distin¬ 
guished from the public interest, something which the 
Commission does not now suggest. 

The various provisions in the Act authorize the Com¬ 
mission to regulate broadcasting by the standard of 
public interest, convenience and necessity. This statu¬ 
tory criterion has reference to a reduction of inter¬ 
ference and a more equitable distribution of broadcast¬ 
ing facilities. 

Public interest in the Communications Act cannot be 
construed to mean “public health and safety” in the 
control of broadcast advertising. The public interest 
in advertising is safeguarded by the activities of the 
Federal Trade Commission. The latter is authorized 
to declare and prevent “unfair methods of competition 
in commerce and unfair or deceptive acts or practices 
in commerce.”* 

It is a matter of common knowledge that the Federal 
Trade Commission has jurisdiction over false and mis¬ 
leading advertising; that it enters into stipulations 
with the manufacturer, that the latter will only adver¬ 
tise such claims of the product that are true, and de¬ 
sist from representing those that are untrue; that the 
various mediums of advertising, such as newspapers, 
magazines, and radiobroadcasting stations stipulate to 
abide by the decision of the Federal Trade Commission 
in a proceeding; and that the Commission, through the 
processes of the courts, by civil and criminal liability, 
injunction, fine and imprisonment can enforce the pro¬ 
visions of the Act. 

*Act of September 24, 1914, c. 311, 38 Stat. 717, as amended by the 
Wheeler-Lea Bill, March 21, 1938, Public Act No. 447. 


i 

i 
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The proper tribunal to regulate broadcast advertis¬ 
ing is the Federal Trade Commission. It both declares 
and enforces concerning what is proper and improper. 
The Communications Commission has no jurisdiction 
to regulate broadcast advertising. Its exercise is an 
unwarranted assumption of power. 

6. The disapproval of the advertising by WLTH of 
proprietary preparations is unjust and discrimina¬ 
tory. 

We now desire to call the Court’s attention to the 
fact that the broadcasting of proprietary-medicine ad¬ 
vertising is an established American custom. 

In referring to these programs, given by hundreds 
of stations over the national networks, we are not ask¬ 
ing the Court to consider matters not of record. 

We are merely contending that the Commission may 
not ignore what seventy million radio listeners hear 
day after day. The Commission, being charged with 
the regulation of broadcasting must know the estab¬ 
lished and customarv nation-wide character of the in- 

•/ 

dustry. 

Broadcasting and Broadcast Advertising, the indus¬ 
try trade magazine, Vol. 15, No. 3, August 1, 1938, pp. 
11, 30, 31, 32, lists the new and continuing network 
accounts (advertisers) for this Fall: 

Dental cream—Colgate-Palmolive-Peet Co. 

Vaseline—Chesebrough Manufacturing Co. 

Cosmetic and Anacin—American Home Products 

Shampoo oil tint—Sales Affiliates 

Bayer aspirin—Sterling Products 

Listerine products—Lambert Company 

Loxol shampoo—Affiliated Sales. 

Aspirin—Cal-Aspirin Corp. 

Bromo-Quinine—Grove Laboratories 


i 

i 


! 
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Headache tablets—Anacin Company 

Sal-Hepatica, Ipana and Yitalis—Bristol-Meyers 

Musterole—Musterole Company 

Vaporub—Vick Chemical Company 

Alkalizer—Bi-So-Dol Company 

Alka-Seltzer—Miles Laboratory 

Yeast—Standard Brands 

Baum Bengue—Thos. Leeming & Company 

Yeast—Ironized Yeast Company 

Lydia E. Pinkham Medicine Company 

Lambert Pharmacal Company 

The 1397 yearbook of the National Broadcasting 
Company lists at least 15 concerns advertising such 
products as yeast, Bi-So-Dol, aspirin, Sal Hepatica. 

The Columbia Broadcasting System carries medic¬ 
inal accounts. Variety Radio Directory 1938-9, pp. 
281-282. 

Here are some of the Mutual Broadcasting System’s 
clients: Musterole Co., Crazy Water Hotel Co., Murine 
Co., Consolidated Drug Trade Products Co., Health 
Aids, Lovely Lady, Elizabeth Arden, etc. Ibid 2S3. 

7. A finding that a station, in a period of years of op¬ 
eration, broke down through defective apparatus 
on only one occasion cannot be regarded as estab¬ 
lishing lack of technical quali cations on the part 
of the licensee, but as a matter of fact, such a find¬ 
ing is equally adaptable to establish a conclusion 
of excellent technical qualification. 

WARD was off the air for 22 minutes because “some 
line device went out in the last minute.” (R. 562, 
1363). This occurred two and a half years prior to the 
hearing. From this the Commission concludes that 
“the use of defective apparatus by station WARD re¬ 
sulted in the station’s failure to broadcast at a time 
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when it was expected to do so under the terms of the 
license issued by the Commission” (R. 1553). j 

An act of God or circumstances beyond the control 
of the parties has always excused the performance of 
conditions in a contract and has absolved a carrier 
from liability. But when “a line device went out at the 
last minute ’ ’ which may have been the power line that 
supplies the electricity, or the telephone company line 
which supplies the program from the remote studio to 
the transmitter, and over which the station has no con¬ 
trol, the Commission invokes an absolute rule! This 
is hardly fair. 

It is a matter of common knowledge that many sta¬ 
tions have been off the air for longer periods of tiihe 
and on frequent occasions. Many stations maintain 
auxiliary transmitters.* The latter are optional wijth 
the stations and not a requirement of law. It is obvious 
then, that the Commission by licensing auxiliary tranjs- 
mitters recognizes that circumstances may result in 
the non-operation of the regular transmitter. 

Continuous operation for a period of several yea^s 
with but one breakdown of 22 minutes is indicative pf 
technical proficiency, not inefficiency. One instance 
does not establish a course of conduct. It requires a 
series of similar incidents before we can say that a 
station operates efficiently or inefficiently. And one 
breakdown in a period of years is equally indicative pf 
good conduct or technical efficiency. Non-operation 
of a station, when it should be on the air, is a frequent 
occurrence. Its causes may be many. But for thie 
Commission to draw the sweeping conclusion of “care- 

*F. C. C. Rule 91 provides: ! 

“The term 1 auxiliary transmitter’ means a transmitter main¬ 
tained only for transmitting regular programs of a station in ca^e 
of failure of the main transmitter. ’ 9 
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lessness and mismanagement” from one instance of 
22 minutes off the air in a period of several years, is 
the essence of arbitrary and capricious action. 

F. Without Regard to the Facts or Evidence, the Opin¬ 
ion of the Co mm ission in the Present Case is so 
Lacking in Basic and Jurisdictional Findings of 
Fact as to Constitute no Grounds for Decision. 

This Court has pointed out “that findings of fact, 
to be sufficient to support an order, must include what 
have been above described as the basic facts, from 
which the ultimate facts in the terms of the statutory 
criterion are inferred.... the findings (must) be un¬ 
ambiguously stated.... so that it appears definitely on 
what basic facts the Commission reached the ultimate 
facts and came to its decision.”* 

* Saginaw Broadcasting Company v. Federal Communications Com¬ 
mission et al., 68 App. D. C. —, — F. (2nd) —; Heitmeyer v. Federal 
Communications Commission et al., 68 App. D. C. —, — F. (2nd) —; 
Tri-State Broadcasting Company v. Federal Communications Commis¬ 
sion et al., 68 App. D. C. —, — (2nd) —, and per curiam opinion on 
petition for rehearing. 

The requirement that courts, and commissions acting in a quasi-judi¬ 
cial capacity, shall make findings of fact, is a means provided by Con¬ 
gress for guaranteeing that cases shall be decided according to the evi¬ 
dence and the law, rather than arbitrarily or from extra-legal consider¬ 
ations; and findings of fact serve the additional purpose, where pro¬ 
visions for review are made, of apprising the parties and the review¬ 
ing tribunal of the factual basis of the action of the court or com¬ 
mission, so that the parties and the reviewing tribunal may determine 
whether the case has been decided according to the evidence and 
law or, on the contrary, according to arbitrary or extra-legal considera¬ 
tion. When a decision is accompanied by findings of fact, the reviewing 
court can decide whether the decision reached by the court or com¬ 
mission follows as a matter of law from the facts stated as its basis, 
and also whether the facts so stated have any substantial support in the 
evidence. In the absence of findings of fact the reviewing tribunal can 
determine neither of these things. The requirement of findings is thus far 
from a tchnicality. On the contrary, it is to insure against Star Cham¬ 
ber methods, to make certain that justice shall be administered accord¬ 
ing to facts and law. This is fully as important in respect of com¬ 
missions as it is in respect of courts. Saginaw Broadcasting Company 
v. F.C.C. et al ., supra . 


109 


The record in these cases totals 1572 pages. WBBC 
on direct and redirect examination of its witnesses 
covered 265 pages. There were 78 exhibits. On crpss 
and recross examination of witnesses, 170 pages were 
used, making a total of 435 pages of the record in tjhe 
presentation of the WBBC case. 

To cover these 4.35 pages, the purported findings of 
fact by the Commission on WBBC’s applications tafie 
but half a page , a total of 25 lines or 9 sentences (lR. 
1548). This meager recital of the purported evi¬ 
dence, standing in its entirety, offers no basis for a 
proper review of the Commission’s decision. It is 
not “the duty of the court to make findings for the 
Commission and when the Commission has failed in 
its duty to make such findings, it is impossible for tjie 
court to review its conclusions. This too we regafd 
as reversible error.” Saginaw Broadcasting Company 
v. Federal Communications Commission, et al., supra. 

A detailed examination of the purported findings 
reveals that they consist of conclusions of law apd 
inferences—in other words general and hazy sentences 
strung together without any basic facts to support thefn 
and bearing no coherent relationship to the statutory 
criterion. 

The first four sentences describe the applicant as a 
New York corporation, designate the principal stock¬ 
holder by name and refer to the citizenship of its of¬ 
ficers and directors. These statements represent the 
only basic facts found concerning the WBBC applica¬ 
tion. They contribute nothing to the opinion add 
should be ignored. Their existence has already bebn 
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determined since WBBC is an existing licensee. Heit- 
meyer v. Federal Communications Commission, supra* 

The fifth sentence represents a tentative conclusion 
that the Brooklyn Broadcasting Corporation appears 
possessed of Assets adequate for the purpose of con¬ 
tinuing the operation of Station WBBC. The next 
sentence is a conclusion of law that the applicant has 
the requisite qualifications to operate a station. Quali¬ 
fications are not defined. The seventh and eighth sen¬ 
tences relate to the need for foreign language pro¬ 
grams in the Brooklyn area, and say that the broad¬ 
casts of WBBC are designed to meet that need. As was 
said in the Tri-State Broadcasting Company case 
supra, —“this ... is insufficient as a finding of fact;” 
neither are the basic facts present to show compliance 
with that need. The last sentence represents a mere 
conclusion that the program service of WBBC is satis¬ 
factory and in the public interest (R. 1548). 

It is apparent from the foregoing that the purported 
findings are insufficient in every respect. Not only has 
the Commission failed to make any findings that the 
service of WBBC would be superior to that of appel¬ 
lants (which the evidence categorically denies, see pp. 
33-36, supra) but it has failed to find sufficient facts 
which would even justify the renewal of WBBC’s li¬ 
cense were that matter in issue. 

The absence of basic and jurisdictional findings is 
equally applicable to WVFW and the appellants. A 
few illustrations will suffice. 

The last paragraph of the opinion concerning 
WVFW, describing the operation, personnel, equip- 

# The Commission in its findings on the applications Of WVFW, 
WARD and WLTH disclosed their corporate identities, the stock¬ 
holders and the citizenship of the stockholders (R. 1549, 1552, 1554, 
1555). All four stations are present licensees. 
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ment and program service of the station contains only 
conclusions with no basic facts in support thereof (R. 
1549-1550). | 

With reference to the WARD application, the ohly 
facts in the opinion relate to the breakdown of equip¬ 
ment and the broadcast of programs by Capqla 
and Wagner. It has been heretofore shown thlat 
the Commission has failed to fully report all the evi¬ 
dence with reference to these incidents, and that the 
evidence flatly contradicts the purported findings. 
The major portion of the WARD opinion is devoted ^o 
inferences, conjectures and conclusions, predicated on 
an erroneous and misinformed construction of evidence 

I 

and a lengthy quotation from section 310(b) of the 
Communications Act of 1934. 

I 

The findings on the WLTH application likewise con¬ 
sist of conclusions and inferences. It has heretofore 
been shown that the Commission failed to recite all 
of the evidence relative to the chattel mortgage and the 
ASCAP controversy. The evidence in the record flatly 
contradicts the purported findings with reference (;o 
the Witkowski program. The same applies to the 
“commercial medical programs.” Such indiscriminate 
commingling of conclusions and evidence which have 
no logical relationship to the evidence (particularly 
when the latter contradicts the Commission’s pur¬ 
ported findings) renders the findings of facts, if any 
exist, meaningless. 

There can be no intelligent review of a deeisioh, 
when the latter lacks jurisdictional findings and is 
predicated on inferences and innuendos that have np 
rational basis in the evidence and in the statutory 
criterion of public interest. 
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G. The Opinion of the Commission Does Not Consti¬ 
tute a Lawful Basis for a Valid Order of the Com¬ 
mission. 

1. Introduction. 

As a basis for the argument which will be stated in 
the next 18 pages, under the present heading (G.) as 
well as under the next (H.), namely, that both the order 
and opinion of the Commission are void, it is well at 
this point to summarize the manner in which the order 
and opinion were adopted. 

These eases come up to the Court after rehearing de 
novo by the Commission en banc. 

When the hearings were held, in March of 1937, the 
Commission consisted of Messrs. Prall, Chairman, 
Case, Sykes, Stewart, Walker, Brown and Payne. 

Neither Commissioner Payne nor Commissioner 
Walker attended any of the hearings or had any con¬ 
nection therewith and at most only five Commissioners 
participated in the hearings (e. g., R. 652, 802). In 
fact, both Commissioners Payne and Walker disavow 
any connection with the case (R. 1544). 

Hearing having been concluded, the first announce¬ 
ment of the action thereon came on June 29, 1937. On 
that date the Commission announced that four of the 
five participating Commissioners, Commissioner 
Stewart dissenting, had decided to grant the appel¬ 
lants’ facilities to WBBC. The order of the Commis¬ 
sion made no finding whatsoever of public interest, 
convenience or necessity. It Was published and repro¬ 
duced in the minutes simply as a bald order, without 
any findings or recitals (R. 1532-1536). 

By the terms of this order, it was not to become effec¬ 
tive until September 15,1937 (R. 1535). On the matter 
of the statement of facts and grounds for decision re- 
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quired by the Communications Act of 1934, the orcjer 
recited, “the Commission will issue and publish at a 
subsequent date an opinion setting forth a statement of 
the facts appearing of record and the grounds for the 
decision herein reached.” 

The day after this order, the term of Commissioner 
Stewart expired and he was not reappointed (4 F. C. jC. 
Reports II). 

Commissioner Prall died on July 23, 1937 (ibid.). I 

When the Commissioners commenced their meetings 
in the Fall of 1937, there were then left onlv three 
Commissioners who had had any connection with thqse 
cases, Commissioners Sykes, Case and Brown. 

Commissioner T. A. M. Craven became a member of 
the Commission, succeeding Commissioner Stewart bn 
August 23, 1937 (ibid.) but it will not be disputed tl^at 
he neither undertook to familiarize himself with the 
record in these cases nor to cast any deciding vote 
thereon. Hon. Frank R. McNinch, the present Chair¬ 
man of the Commission, who took office October 1,1937 
succeeding Chairman Prall (ibid.), has had no con¬ 
nection with these cases whatsoever. 

After the minute and order of June 29, 1937, h° 
action was taken concerning these cases until Septem¬ 
ber 8,1937. On that date a “corrected order” was cir¬ 
culated among the Commissioners and adopted by in¬ 
dividual referendum (R. 1536-1539). This so-callpd 
“corrected order” contained recitals and purported 
findings that the Commission was entering its order 
“having found that public interest, convenience and 
necessity would not be served” or, “would be served” 
as the case might be. The order was also “corrected” 
to allege that Commissioner Stewart’s dissent was oplv 
“ in part” (R. 1536-1538). 
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The record does not show which Commissioners par¬ 
ticipated in this referendum (R. 1539). The notices of 
appeal allege that the memorandum concerning the 
referendum was initialed by Commissioners Sykes, 
Case, Brown, Payne and Walker, the latter two of 
which did not participate in the hearing (R. 5, 23). 
This Court has denied appellants’ request for certiorari 
to bring up the memorandum. 

As originally published, this “Corrected order” pur¬ 
ported to be dated June 29, 1937, but the mimeo¬ 
graphed number appearing on it shows it was actually 
published about September 14, 1937 (R. 6, 10-16, 20, 
27-30). 

After the referendum of September 8, an attempt 
was made at an actual meeting of the Commission on 
September 22, 1937, a week after the effective date of 
the order, to “ratify” the action theretofore taken by 
referendum. The minutes of that meeting do not re¬ 
cite which Commissioners were present (R. 1539) al¬ 
though it is clear that the only Commissioners in office 
who had participated in the hearing were Commis¬ 
sioners Sykes, Brown and Case. 

Be this as it may, the next Commission meeting, on 
September 29, 1937, the same day on which these ap¬ 
peals were taken, set aside the action of September 22, 
1937, ratifying the circulated referendum of Septem¬ 
ber 8, 1937, undertaking to correct the order of June 
29, 1937 (R. 1539). 

So much for the order itself. 

We now turn to the purported “statement of facts 
and grounds for decision.” 

It will be recalled that the order was to be effective 
on September 15, 1937. It will also be recalled that 
the Commission had announced it would publish a 
statement of facts and grounds for decision. 
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On September 15,1937, a proposed such statement of 

facts and grounds for decision was sent around from 

Commissioner to Commissioner bv referendum and 

* | 

was adopted (R. 1540). This was not accomplished at 
any meeting of the Commission; the opinion was sep¬ 
arately approved by the individual commissioners but 
the record does not state which commissioners. The 

I 

proposed statement was not considered at any meeting 
of the Commission until a week after the effective dhte 
of the order, namely September 22, 1937. A meeting 
was held on the afternoon of that day, at which tifne 
the Commission undertook to ratify the circular action 
of September 15. 

The record shows that the Commissioners present 
were Sykes, Craven, Payne, Walker and Case (R. 
1540). Since Commissioners Craven, Walker and 
Payne had nothing whatsoever to do with these cases, 
the only Commissioners who ever had any meeting to 
discuss or consider the statement of facts and grounds 
for decision were two, Commissioners Sykes and Case. 
Commissioner Brown did not attend the meeting. 

Meanwhile . . . and before the meeting of Septem¬ 
ber 22,1937, the actual statement of facts and grounds 
for decision had been released and published at the 
offices of the Commission on September 16, 1937. 

2. It was not promulgated until more than three 

months after the decision. 

The necessity for the statement of facts and grounds 
for decision to be filed contemporaneously with the 
order in a case has been discussed in Missouri Broad¬ 
casting Corporation v. Federal Communications Corn- 
mission, et al., 68 App. D. C. .., 94 F. (2nd) 623, ajnd 
Reitmeyer v. Federal Communications Commission, 
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supra. In the instant cases, the purported opinion was 
promulgated approximately three months after the 
entry of the order. 

The evils which result from the practice of filing 
post factum findings cannot be better illustrated than 
by these cases. 

The validity of an administrative order must be 
predicated on findings of fact. Wichita Railroad & 
Light Company v. Public Utilities Commission of the 
State of Kansas, 260 U. S. 48, 58-9; Panama Refining 
Co., et al. v. Ryan, et al., 293 U. S. 388, 431-2. The lat¬ 
ter are quasi-jurisdictional prerequisites which are a 
necessary safeguard against arbitrary administrative 
action. United States v. Chicago, Milwaukee, St. Paid 
& Pacific Railroad Company, 294 U. S. 499, 510-511. 

One cannot but come to the conclusion that the Com¬ 
mission first obtained the result it desired and then 
reasoned backwards to justify its action. It is believed 
that the purported findings in these cases will verify 
the foregoing statement. Not only are the purported 
findings of fact erroneous and contrary to the evidence, 
but the inferences deduced from such findings reveal 
that the “Commission exercising a judicial function 
. . . (rendered) a decision without knowing the 
grounds therefor” . . . Missouri Broadcasting Cor¬ 
poration v. Federal Communications Commission, et 
al., supra at p. 626. 

3. It was illegally adopted by referendum. 

The hearings on the applications in these cases in¬ 
volving the conflicting rights and claims of existing 
licensees called for the exercise of the judicial func¬ 
tion of the Commission. Missouri Broadcasting Cor¬ 
poration v. Federal Communications Commission, et 
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al., supra; United States ex rel Crow v. Mitchell, 67 
App. D. C. 61. This required an appraisal of the evi¬ 
dence, both as to its accuracy and credibility, attentive 
consideration to the basic and ultimate facts, and a 
recognition of the legal principles involved in the vari¬ 
ous applications. Saginaw Broadcasting Company v. 
Federal Communications Commission, et al., supra.\ 
The proper effectuation of the foregoing judicial 
function can only be accomplished by deliberate con¬ 
sultation and a full and free discussion by the Comipis- 
sion sitting as a body-. 

In Air-Way Electric Appliance Corporation v. Ar¬ 
cher, State Treasurer et al. (D. C. S. D. Ohio ED 19^2) 
3 F. (2nd) 669, 670, it is said: 

I 

‘ ‘ The taxpayer has a right to the best judgment 
of the commission as a body after each member 
has acquainted himself with the facts of the case 
and after the members have freely and fully con¬ 
sulted about and discussed the same. To accord 
less is a failure to conform to the law.” 

* In a note in LRA 1915 F. 1047, it is said: ‘‘It is an elementary 
principle that, when several persons are authorized to perform a public 
service, or to do an act of a public nature, as an organized body, which 
requires deliberation, they should be convened in a body, that they may 
have the counsel and advice of every member, although they are noti at 
all of the same opinion as to the matter in hand .’ 7 This principle has 
application to courts. ( McCormick’s Contested Election, 281 Pa. 2|81, 
285 and cases cited therein; Butts, Exr. of Ruth B. Armor v. Munro 
Armor et al., 164 Pa. 73, 83, Zimmerman v. Pennsylvania R. R. Co., £93 
Pa. 264; City of Cincinnati et al., v. Alcorn, 122 Ohio St. 294); boards 
of county commissioners ( Kirkland v. State of Florida, 86 Fla. 64, 81; 
Board of County Commissioners of Tulsa County v. Tulsa Camera Rec¬ 
ord Co., 103 Okla. 35; Western Paint Chemical Company v. Board of 
County Commissioners of Kingfisher County, 172 Okla. 599, 6(j)l; 
0 } Neal v. Wake County et al., 196 N. C. 184, 187; King et al .,j v. 
Guerra (Court of Civil Appeals, Texas 1927) 1 S. W. (2nd) 373, 374; 
In Rockingham County v. Luten Bridge Co., 4th Cir. 35 F. (2nd) 3|01, 
304, it is said: “The rule is well settled that the governing boardj of 
a county can act only as a body and when in legal session as such 7 
R- C. L. 941; 15 C. J. 460 and cases cited.”) school boards (Board] of 
Education Union District No. 4 v. School Directors of District No. 90, 
213 Ill. App. 91, 94; Beers et al., v. Dasher et al., 209 Iowa 1158; Haben 
v. Lerche, 47 Mich. 626); stockholders meetings ( Duke v. Markham, 
105 N. C. 131). 
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The purported opinion in these cases reveals the 
deficiencies which flow from a referendum process. Had 
the Commission convened as a body and deliberately 
discussed all aspects of the cases, it is probable that 
the findings of fact would be more complete, would 
accurately reflect the evidence and offer a proper ap¬ 
plication of the legal principles. The present cases 
again suggest that the purported findings, written al¬ 
most three months subsequent to the entry of the order, 
were culled from the hazy recollections of the individ¬ 
ual Commissioners or employees.* 

And what validity can be given this opinion when 
it was published and released prior to its ratification? 
The two members who ratified it only rubberstamped 
individual action. It was a useless gesture—a mock 
formality to cover an apparent error. Consultation 
and deliberation should precede, not follow, the pub¬ 
lication of an opinion. 

* c ‘ It is inconceivable that upon an appeal from an order of the 
Board of Railroad Commissioners a court, in arriving at the substance 
of the matters agreed upon as findings or to be incorporated in an 
order or decision, should be compelled to extract them from the memory 
of officers and employees who might produce affidavits or give testi¬ 
mony to informal discussions during meetings of the board. The im¬ 
portance which the law attaches to the hearings, the findings, and the 
orders of this board, points unmistakably to the negation of any such 
procedure as this. If resort can be had to this method of arriving at 
the very substance of the matters agreed upon by the board, reasonable 
caution would suggest that such action should be deprived of any sort 
of presumption in its favor. Yet the statutes treating of the effect of 
decisions of the board are replete with provisions giving them presump¬ 
tive validity, extending even, in some instances, to conclusive presump¬ 
tions. Before any presumption could be indulged as to the correctness 
of the findings and conclusions, it ought at least to be requisite that 
there be the clearest possible evidence obtainable as to what the find¬ 
ings and conclusions are. Certainly no sort of presumption should 
arise in favor of a finding that can only be extracted from recollections 
of informal discussions. And even less should such findings be made a 
basis for appeal.” State ex rcl. Lerrikc v. Chicago $ N. W. B. Co ., 46 
N. T>. 313, 322. 
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4. Even if the referendum could be ratified, the opin¬ 
ion was not submitted by referendum to or ratified 
by a quorum of the Commission, but was in fp,ct 
submitted by referendum among 1 three of the Com¬ 
missioners and ratified by only two members of 
the Commission. 

I 

Commissioners Craven, Walker and Payne, who ljad 
not participated in the hearing and decision of these 
cases, were without authority to take any action in this 
matter. Morgan, et al. v. United States, et al., 298 U.| S. 
468. Of the other Commissioners present, only Com¬ 
missioners Sykes and Case were capable of actifig, 
Commissioner Brown being absent (R. 1540, 1542) [ 
This was a proceeding before the Commission \en 
banc. Section 4(h) of the Act specifies that “Four 
members of the Commission shall constitute a quorum 
thereof.” This is a jurisdictional prerequisite, hnd 
the absence of a quorum to act on any and all phases 
of a case renders the decision void.* 

In City of Benwood v. Wheeling Railway Co., et al., 
53 W. Va. 465, 476, the court observed: 

‘ ‘ The attendance of a quorum is a condition pre¬ 
cedent to every thing. Until then there is an ab¬ 
solute incapacity to consider or act in any wky 
upon any matter. When the body is legally con¬ 
vened and constituted, it has power to consic(er 
what is within its jurisdiction and authority, and 
to declare the existence of facts other than the 

* The preparation of a statement of facts and grounds for decision is 
an essential part of any case and requires participation by a quorpm, 
just as the hearings in these matters required a quorum. Heitmeyet v. 
Federal Communications Commission supra; Missouri Broadcasting 
Corporation v. Federal Communications Commission , et alsupra; 
Wichita Railroad # Light Company v. Public Utilities Commission j of 
the State of Kansas supra; Panama Refining Co. ct al., v. Ryan et al., 
supra. 
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fact of its own existence. Until it comes into exis¬ 
tence, it cannot proceed, nor make any record of 
its proceedings. It has no authority to make a 
record showing anything. Less than a quorum 
are without power to act or bind anybody in any 
manner. Their action being absolutely void, may 
be ignored and attacked in any proceeding.” 
(Italics ours)* 

Similarly, the attempted ratification is void for two 
reasons: 

Firstly, only two Commissioners ratified their 
individual former action. This is less than a 
quorum or a majority of a quorum. 

Secondly, ratification cannot give validity to 
former proceedings which “were absolutely void 
and were no action at all . . The City of 
Orange v. Clement et al., 41 Cal. App. 497, 499; 
City of Mobile v. Kierman, 170 Ala. 449. 

E. The Order (as Distinguished from the Opinion in 

Point G) is Void. 

1. As originally entered the order lacked the basic find¬ 
ing that public interest, convenience and necessity 
would be served by it. 

The jurisdiction of the Federal Communications 
Commission under title III of the Act is limited exclu- 


* ‘ i In the absence of a quorum or the number of judges required by 
law to hold court, a judgment rendered by the remaining judges would 
be regarded as a nullity because in such case there would be no au¬ 
thority in the court to render the judgment .* 7 7 R. C. L. 998. To the 
same effect are Chicago Railways Company ct al., v. The Commerce 
Commission ex rel the Chicago Motor Coach Company, 336 Ill. 51; 
Ward et al. v. Board of Education et al., 80 W. Va. 541, 547; Andrews 
et al., v. Stuart Savings Bank, 204 Iowa 570; Benton v. Brown-Crummer 
Inv. Co., 222 Ala. 155, 160 and cases cited; City of Desdemona v. Wiley 
(Court of Civil Appeals of Texas 1924) 262 S. W. 185; Reynolds County 
Telephone Company v. City of Piedmont, 152 Mo. App. 361; Westcott, 
Attorney-General v. Scull, et al., 87 N. J. L. 410; Ross v. Miller et al., 
115 N. J. L. 61. 
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sively to its licensing activities. This, coupled with its 
inability to enforce its orders, other than through the 
processes of the courts (Interstate Commerce Comrkis- 
sion v. Brunson et at., 154 U. S. 447); and the control 
exercised by this Court (St. Joseph Stock Yards Com¬ 
pany v. United States, 298 U. S. 38; Crowell v. Bendon, 
285 U. S. 22) classify the Commission as something 
analogous to an “inferior or limited court.” United 
States v. West, 34 App. D. C. 12, 17; Freeman, Judg¬ 
ments, 5th edition vol. 1 §§ 131, 397. 

It requires no extensive citation of authorities to 
establish the proposition that “the record or minptes 
or papers . . . (in a court of special and limited juris¬ 
diction) must affirmatively show the existing of ev$ry 
fact necessary to give jurisdiction.” Black, Judg¬ 
ments, 2nd edition, vol. I, £ 282.* 

The standard of public interest, convenience and 
necessity is of the essence of the requirements of tjtle 
III of the Communications Act. Its omission from the 

i 

statute would render the Act unconstitutional, as it 
would result in an unwarranted delegation of legisla¬ 
tive power. Federal Radio Commission v. Nelson 
Bros. Bond <& Mortgage Co., 289 U. S. 266. 

The Act has many provisions, particularly Sections 
4(m), 303, 307, 309, 310(b), 312(b) and 319, requiring 
the Commission to find the jurisdictional prerequisite 
that public interest, convenience and necessity would 
be served by its action. This basic finding is essential 

I 

*“It is well settled that persons who exercise but a special, Rele¬ 
gated power, must show on the face of their proceedings that they acted 
in the appointed mode. The Central Pacific Railroad Company of Cali¬ 
fornia v. Pearson et ah, 35 Cal. 247, 257, 258 and cases cited; Austin- 
Western Road Machinery Company v. Blair, 190 Ark. 996, Hortofi v. 
Elliott, 90 Ala. 480, 482; In Aden et ah v. Board of Supervisors of Issa¬ 
quena County , 142 Miss. 696, 703, citing from Hinton v. Perry County\ 36 
So. 567, 84 Miss. 546: ‘Its jurisdiction (the county Board of Com¬ 
missioners) being in this matter, limited, the minutes must show that the 
jurisdictional facts were found to exist . 7 7 7 
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to every Commission action. Particularly in the pres¬ 
ent cases, Section 309(a) provides in part that “If 
upon examination of any application for a station li¬ 
cense or for the renewal or modification of a station 
license, the Commission shall determine that public in¬ 
terest, convenience or necessity would be served by the 
granting thereof, it shall authorize the issuance, re¬ 
newal or modification thereof in accordance with said 
finding. (Italics ours.) 

The omission of this jurisdictional prerequisite from 
the order of the Commission in these cases rendered 
that order void (R. 1532). This jurisdictional pre¬ 
requisite cannot be supplied by implication. Panama 
Refining Co. et al., v. Ryan et al., supra at p. 433 . . . 
“An express finding ... (of public interest, conveni¬ 
ence and necessity) by the Commission was indispens¬ 
able under the statute . . . ” Wichita Railroad & 
Light Co. v. Public Utilities Commission of the State 
of Kansas, supra, at p. 59. 

The case of Ferguson v. Seward et al., 146 Miss. 613, 
is squarely in point with all the issues in this section 
of the brief. 

That proceeding originated before a board of county 
commissioners. Under the statute it was essential that 
the board adjudicate and recite in its order that the 
petition was presented by ten or more freeholders or 
householders. The board adopted a petition in April 
of 1926 to build a road, but in the order failed to al¬ 
lege that ten freeholders or householders signed the 
petition. At the June, 1926 meeting, “there was also 
entered an order attempting to ratify and validate 
the action of the board as taken at the April meeting 
by reciting at length that, at the April meeting, the 
board had adjudicated the existence of the necessary 
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jurisdictional facts, although such facts do not appear 
in any of the orders adopted at the April meeting of 
the board.” 

With reference to the original order of the board, 
entered in April, the court had this to say at pp. 629- 
630: 

“Upon the question as to the validity of the 
proceedings of the board in establishing, laying 
out and changing the road, and condemning the 
appellant’s land, this case is controlled by the de¬ 
cisions of the court in the case of Aden v. Board 
of Supervisors, 142 Miss. 696, 107 So. 753, and 
authorities there cited. In the case at bar, thbre 
is nothing in the orders or proceedings of the 
board of supervisors to show that the board foijnd 
or adjudicated that ten of the signers of the peti¬ 
tion were freeholders or householders of the 
county. In fact, the orders of the board adjudi¬ 
cated nothing, but simply ordered that the petition 
be granted and the road laid out and opened in 
accordance with the prayer of the petition. That 
ten of the signers of the petition for the laying but 
and opening of the road should be freeholders or 
householders of the county was a necessary juris¬ 
dictional fact, and there is nothing in the orders 
or proceeding of the board of supervisors to shbw 
that fact, and, as said in the Aden case, supra: 

“ ‘It is true that more than ten names were 
signed to the petition, but the orders and pro¬ 
ceedings of the board of supervisors nowhere 
shows that the board found or adjudicated that 
ten of these signers were freeholders or house¬ 
holders. Nothing can be presumed in favor of 
the jurisdiction of the board, and the mere re¬ 
cital in the face of the petition that the signers 
thereof were fi’eeholders or householders dbes 
not establish that they were such in fact, aind 
cannot take the place of a finding by the board 
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of supervisors that this necessary jurisdictional 
fact existed.’ ” 

In connection with the ratification, the court said at 
p. 627: 

“. . . There is an additional reason why the 
orders of the hoard entered at the June, 1926 
meeting attempting to ratify and validate the pro¬ 
ceedings of the board at the April meeting, added 
nothing to the validity of these prior proceedings. 
This order, which was entered at the June meeting, 
recited that the necessary jurisdictional facts were 
found or adjudicated at the April meeting of the 
board, but as said in the case of Board of Super¬ 
visors v. Parks, 132 Miss. 752, 96 So. 446: 

“ ‘This attempt to give the order a retroactive 
effect must fail; the board having no power so 
to do.’ ” 

Twin Falls Salmon River Land <& Water Co. et ad., 
v. Caldwell, et al., 226 U. S. 85, 91, 92, involved the ac¬ 
tivities of a State irrigation board in laying assess¬ 
ments on the inhabitants in the construction and main¬ 
tenance of an irrigation project. The question was 
whether the assessment should be borne by the con¬ 
struction company or the inhabitants. The board held 
a hearing, and adopted a tentative resolution in which 
it said it was not prepared to pass definitely on the 
matter, but that it would temporarily approve an as¬ 
sessment against the settlers. The latter instituted 
proceedings in the court to enjoin payment of the as¬ 
sessment. 

The State law made it a condition to giving an ap¬ 
proval that the board be “satisfied” that the proposed 
expenditures “are necessary for the operation and 
maintenance” of the irrigation works, and “are proper 
charges against” the settlers. 
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The Court said: 

‘ ‘ This prerequisite was plainly wanting, as is 
affirmatively shown by the board’s resolution ahd 
therefore the tentative approval, only formally 
given, was in contravention of the statute and of 
no effect.”* 

On these applications for renewal and modification 
of licenses, the Commission exercised a quasi-judicial 
function. The Commission was to adjudicate the con¬ 
flicting claims of the licensees against the background 
of pre-existing law. United States ex rel Crow \ v. 
Mitchell, supra; Arizona Grocery Co. v. Atchison, To¬ 
peka <& Santa Fe Ry., 284 U. S. 370. 

The order may be likened to the judgment of a cou)rt. 

The activities of the Commission subsequent to the 
entry of the void order on June 29, 1937, suggest that 
the Commissioners by referendum, without consulta¬ 
tion each with the other, sought to enter a nunc pro 
tunc order to correct the minute entry or order (ft. 
1539). This is borne out by the fact that it attempted 
to cancel the ratification of the above referendum ahd 
that it relied solely on the letter, memorandum, or or¬ 
der carried about among the Commissioners (R. 1539). 

It is well established that the province of a nunc pfo 
tunc order is not to “perform a judicial act which the 
law requires to be done before.” Seegar v. State \>f 
Indiana, 201 Ind. 469, 472. Its sole function is to cor¬ 
rect a clerical error in the execution of a ministerial 

* To the same effect are, The Chicago Railways Company et al,, jv. 
The Commerce Commission ex rel the Chicago Motor Coach Company, 
336 III. 51, 63. See particularly the unreported case in the opinion 
where the Commission had entered its order after a hearing, without any 
certificate or finding that public convenience or necessity would [be 
served. The superior court set it aside and set it for rehearing before 
the Commission; Henry v. Estes, 127 Mass. 474, 475; State v. Metzger, 
26 Mo. 65; HaU v. Howd et al, 10 Conn. 514. 
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act, as where the order has actually been rendered but 
not entered on the record because of a mistake, neglect, 
omission, or inadvertence of the clerk or other minis¬ 
terial officer. There the court or other tribunal has 
power to order that the judgment or order be entered 
nunc pro tunc. Rae v. The Brunswick Tire Corpora¬ 
tion, 45 Ariz. 135,138,142-3. 

The minute entries of the Commission, whereby it 
functions, import verity. Wells v. Stevens, 2 Gray 
(Mass.) 115, 118; Aden et al. v. Board of Supervisors 
of Issaquena County et al., 142 Miss. 696; Kirkland v. 
State of Florida, S6 Fla. 64, 83. The making of the 
order in these cases called for the exercise of the judi¬ 
cial function. There is no allegation in the first min¬ 
ute entry or in any of the subsequent entries that there 
was an omission by the clerk. Haynes v. Los Angeles 
Railroad Corporation, 80 Cal. App. 776, 778. It fol¬ 
lows then that the Commission committed judicial er¬ 
ror in its first order. “The office of a nunc pro tunc 
order is, ‘to speak what has been done, not create.’ ” 
Cranston v. Stanfield et al., 123 Ore. 314, 319, citing 
Cox v. Cress, 51 Ark. 224, 118 S. W. 416. 

In Cleveland Leader Printing Co. v. Green, 52 Ohio 
St. 487, the syllabus states: 

“The province of a nunc pro tunc entry is to 
correct the record of the court in a cause so as to 
make it set forth an act of the court, which though 
actually done at a former term thereof, was not 
entered upon the journal; and it cannot lawfully 
be employed to amend the record so as to make 
it show that some act was done at a former term, 
which might or should have been, but was not, then 
performed.” 

The finding of public interest, convenience and neces¬ 
sity is a jurisdictional prerequisite. Its omission can- 
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not be supplied by implication, and its absence cannot 
be cured by a nunc pro tunc order. 

The proper procedure for the correction of the vfiid 
order was by a reconsideration of the case. State 
of Florida ex rel Burr et al., v. Seaboard Air Line Rail¬ 
way Company et al., 93 Fla. 104, 108. 

2. The Commission was without power to correct pr 
revise the order as to so basic a defect after its 
effective date. 

i 

I 

On July 19, 1937, appellants sued out appeals in 
Nos. 7010 and 7011, alleging as errors of law the de¬ 
fective order and the failure of the Commission to i,s- 
sue its statement of facts and grounds for decision 
contemporaneously therewith (R. 1-2, 19-20). TheSe 
appeals were dismissed on September 30, 1937, after 
the present appeals had been filed in this court. Ap¬ 
pellants’ appeals prior to the formulation and publi¬ 
cation of the statement of facts and grounds for deci¬ 
sion were predicated on the Commission practice which 
entered post-factum findings. Compare Missouri 
Broadcasting Corporation v. F. C. C. et al., suprd; 
Heitmeyer v. Federal Communications Commission, 
supra; Saginaw Broadcasting Company v. Federal 
Communications Commission et al., supra. 

The evils which result from administrative activity- 
subsequent to the expiration of the effective date of 
an order are apparent. After the appellant has as¬ 
signed error, the Commission attempts to correct that 
error. This Court has condemned such activities in 
Missouri Broadcasting Corporation v. Federal 
munications Commission et al., supra. 

These eases suggest two such instances—the Coni- 
mission’s attempt to correct the void order and itjs 
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cancellation of the ratification of the foregoing void 
order. 

The second and more important defect has reference 
to Commission finality. The jurisdiction of the Com¬ 
mission over a case must be completely and finally ex¬ 
hausted at some definite time. This is the function of 
the effective date. In the event an appeal is filed, the 
jurisdiction of the Court relates to the effective date. 
Anv activities bv the Commission in the interim after 
the effective date and before the end of the twenty-day 
period for appeal create a duality of jurisdiction. 
Southland Industries Incorporated v. Federal Com¬ 
munications Commission, 6S App. D. C. -, 96, F. 

(2nd) 564 (decided June 15, 1938). “Two courts can¬ 
not have jurisdiction in the same case at the same 
time.” Lasier v. Lasier, 47 App. D. C. 80, 83. Once 
the effective date has passed, in the absence of a peti¬ 
tion for rehearing, the Commission is powerless to act. 
Its jurisdiction is exhausted. The effect of the 
Commission *s activities subsequent to the effective date 
is tantamount to an amendment of the proceedings 
after the appeal has been filed. 3 Am. Jur. § 528. Cf. 
Good et al., v. Board of Supervisors of Augusta 
County, 140 Ya. 399, 406-7; Pure Oil Company v. 
O’Brien, Judge, et al., 106 W. Va. 10, 11, 12. 

3. No quorum of the Commission attempted to revise 

the order. 

The correction of the void order was an act of the 
Commission which required the presence of at least a 
quorum, i. e. four members, of the Commission. Sec¬ 
tion 4(h) of the Communication Act of 1934. “Less 
than a quorum” as in the cases at bar “are without 
power to act or bind anybody in any manner. Their 





129 


action being absolutely void, may be ignored . . . ” 
City of Benwood v. Wheeling Railway Co., supra at 
p. 476, and cases cited in the footnote. j 

I 

4. The attempted revision of the order by referendum 

was void. 

The entry of an order pursuant to section 309(a) of 
the Act on the renewal or modification of a license re¬ 
quires the finding and application of the standard of 
public interest, convenience and necessity. This calls 
into operation the exercise of a quasi-judicial function 
whereby the Commission as a body convenes and ap¬ 
praises the accuracy and credibility of the evidence, j 

The omission from the first order of the jurisdic¬ 
tional prerequisite of public interest, convenience aijd 
necessity was judicial error. The available procedure 
to correct the order was a reappraisal and reexamina¬ 
tion of the evidence at a general session meeting. This 
was never done. 

Submission by referendum without consultation eabh 
with the other is not “the judgment of the Commis- 
sion as a body ...” It fails “to conform to the law.|” 
Air-Way Electric Appliance Corporation v. Archer, 
State Treasurer et al., supra, at p. 670, and cases cited 
in the footnote. | 

The cancellation of the ratification of the foregoirig 
referendum strongly suggests that there has nev^r 
been a reappraisal by the Commission en banc of the 
evidence to correct the void order. 

The referendum by “circularization” being void, the 
original defective order still remains the only order. 
The Commission has not as yet entered an order thpt 
public interest, convenience and necessity will be served 
by its action in these cases. 
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5. The order could not be corrected through the votes 
of Commissioners who did not participate in the 
case, such Co mm issioners being powerless to enter 
a recital that other Commissioners were satisfied 
that the public interest, convenience and necessity 
be served. 

Commissioners Payne and Walker participated in 
the “circularization” of the purported corrected order 
(R. 5, 23). 

Obviously any action taken by them in these cases 
should at least be preceded by a consideration of the 
testimony and evidence adduced. The record denies 
this. 

In the Morgan et al. v. United States et al. cases, 298 
U. S. 468; 82 L. Ed. Ad. 1030, the failure of the Secre¬ 
tary of Agriculture to consider the evidence, hear oral 
argument and his cursory examination of the facts 
prepared by subordinates deprived the hearing of the 
traditional safeguard “that the one who decides shall 
be bound in good conscience to consider the evidence 
(and), to be guided by that alone.” 

The activities of Commissioners Payne and Walker 
come within the prohibitions of the Morgan case. Their 
participation in the “circularization” of the referen¬ 
dum cannot establish that other individual Commis¬ 
sioners were satisfied that public interest, convenience 
and necessity would be served. They were powerless 
to act in this proceeding. Their participation in the 
referendum cannot be reconciled with express language 
that they did not participate in the order nor in the 
adoption of a statement of facts and grounds for 
decision. 
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III. CONCLUSION. 

We have presented our statement and argument iin 
abundant detail because it is our assertion that the ac¬ 
tion of the Commission in terminating the licenses of 
WLTH and WARD and giving their facilities to an¬ 
other is a flat abuse of the power given the Commis¬ 
sion by law and directly flaunts the caution imposed by 
this Court upon the Commission in the Chicago Fed¬ 
eration of Labor case, supra. 

This thing was accomplished by such a juggling of 
orders, corrected orders, referenda and meetings as to 
require detailed analysis to reveal the essential inil- 
lity of the Commission’s actions. 

In seeking to extinguish the equities of two stations 
having long careers of public service, the Commission 
made no adequate findings that these stations had 
failed in their duties or that the usurper is better 
equipped to perform them but the Commission at¬ 
tempted to dispose of the appellants through some¬ 
thing bordering closely on invective. But even in that 
field the accusations are utterly unfounded and are 
contradicted word by word in the undisputed record. 

Respectfully submitted, 

I 

! 

i 

! 

I 

- — - - - I 

Paul M. Segal, 


George S. Smith, 


Harry P. Warner. 
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September 10, 1938. 
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We acknowledge copies. 


Hampsox Gary, General Counsel, 
Federal Communications Commission. 


Herbert M. Bixgham, 
Attorney for the Intervener. 

September 10,1938. 
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APPENDIX A. 

Portions of the Record Designated for Omission by the 
Appellants but Designated for Printing Jointly by the 
Commission and the Intervener and Which Are Unnec¬ 
essary to a Consideration of These Appeals. 


R. 37-70 


R. 71-72 
R. 88-90 


R, 91-115 


R. 135-138 
R. 181-184 
R. 185-201 


R. 201-247 


R. 250-254 


R. 257 
R. 268-271 


R. 272-276 
(including 
large litho- 
graph) 


Application for renewal of license of WBBC, 
together with attached exhibits, Commission ac¬ 
tion, etc., concerning which no appeal has been 
taken or error assigned 

License of WBBC, text is immaterial 

Demurrer of WVFW to appearance of WBBC 
and action thereon, immaterial 

Pleadings on the application of WVFW for 
renewal of license, immaterial 

WVFW answer to WARD appearance, imma¬ 
terial 

WVFW answer to WLTH appearance, imma¬ 
terial 

Actions of the Broadcast Division which were 
subsequently set aside (see R. 248) 

Petitions for rehearing of an order of the 
Broadcast Division, which order was subse¬ 
quently set aside and which petitions were de¬ 
nied and no error assigned concerning them 

Doctor’s certificate and a quantity of unexe¬ 
cuted legal forms, all having no connection 
whatsoever -with the case 

Duplicate 

WBBC Exhibit 42, not a part of the record 
(see R. 775) 

Field intensity survey of WLTH, not an issue 


34 pagjes 

2 pagjes 

3 pages 

I 

25 pages 

j 

3 pag^s 

4 pages 

i 

16 pagps 

i 

I 

I 

46 pages 

| 

5 pag^s 

1 pag4 

4 pages 

5 pages 


R. 281-364 

R. 409-413 


R. 413-414 


Extensive editorial comment and “ puffing” 
of WBBC programs, expressly excluded from 
evidence at the hearing (see R. 690) 84 pages 

Certified copy of a judgment obtained by 
WBBC against one Hyman Mordkoff and hav¬ 
ing no conceivable connection with the subject 
matter of this appeal 4 pages 

Certificate as to a WARD mortgage, not ma¬ 
terial 1 page 
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R. 424-432 
R. 432-464 


R, 501-502 

R. 503-514 
R. 559-561 

R. 563-564 

R. 565-567 

R. 569-572 
R. 574-593 

R. 660-678 

R. 773-774 
R. 778-802 
R. 882-1100 
R. 1132-1135 

R. 1137-1162 
and 

1313-1341 


Documents relating to a mortgage in con¬ 
nection with WARD, not material 8 pages 

Exhibits of WVFW on its affirmative case. 

While it is true that the appellants assigned 
error on a comparative basis in the renewal of 
license of WVFW, the appellants, in designat¬ 
ing the record, omitted all the WVFW evidence, 
thereby electing at that time to relj on the 
opinion of the Commission in the statement 
of facts and grounds for decision itself to es¬ 
tablish such error, and it did not become the 
dutv of the Commission or the Intervener to 
cause this evidence to be printed 33 pages 

WARD financial statement, no question of 
WARD finances raised by Commission 1 page 


WARD mortgage papers. Not material. 11 pages 

More WVFW data. See comments above under 

the heading “R. 432-464” 3 pages 

List of stations covering New York. Imma¬ 
terial 2 pages 


List of applications not involved in the pres¬ 
ent controversy 3 pages 

Captions 3 pages 

Roll call, motions and rulings relating to order 
approved and other purely mechanical matters 19 pages 

Testimony on the comparative coverage of 
the four stations using 1400 kilocycle fre¬ 
quency, not involved in this appeal 18 pages 

Testimony concerning an excluded exhibit 4 pages 

WVFW affirmative testimony 25 pages 


WVFW affirmative testimony 219 pages 

Testimony concerning Broadcasters of Brook¬ 
lyn. Not material. 3 pages 

Testimony on behalf of the Brooklyn Daily 
Eagle Broadcasting Company, Inc., whose ap¬ 
plication was denied; this company is not 
party to the appeal, no error is assigned con¬ 
cerning the denial of the application. While 
the testimony relates to the claim on the part 
of one Mogolewski that he had paid WARD for 
programs which it had not broadcast, the claim 
collapsed, was disproved, and the Commission 
made no finding on it 53 pages 
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R. 1170-1213 Testimony on WARD finances. Not an issue. 

Commission has no criticism of WARD finances 44 pages 


R. 1341-1343 Testimony relating to technical qualifications of 
WLTH. Not an issue 

R. 1474-1477 Further testimony concerning the financial 
qualifications of WARD. Not an issue 

R. 1482-1492 Testimony as to interference problems and as 
to the coverage of the New York area, all 
immaterial 

R. 1492-1530 Testimony on behalf of the Brooklyn Daily 
Eagle Broadcasting Company, Inc., whose ap¬ 
plication was denied; this company is not a 
party to the appeal, no error is assigned con¬ 
cerning the denial of the application. Possibly 
a page of the testimony may be relevant to the 
WARD off-the-air incident, so we make allow¬ 
ance for this 


3 pages 
3 pages 


10 pages 


37 pa^( 


Total 


739 pages 
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APPENDIX B. 

Memorandum on Power of the Court to Tax Costs Against 

the Intervener. 

Section 402(f) of the Communications Act of 1934 (48 Stat. 
1093) provides that on appeal: 

“The court may, in its discretion, enter judgment for 
costs in favor of or against an appellant, and/or other 
interested parties intervening in said appeal, but not 
against the Commission, depending upon the nature of 
the issues involved upon said appeal and the outcome 
thereof.’ 7 

It has heretofore been shown that the renewal applications 
of appellants were set down for hearing because AVBBC and 
others requested their facilities. It follows that the direct 
cause of the proceedings before the Commission, and the 
printed record of 1572 pages at a cost of $6118 may be at¬ 
tributed to the activities of AVBBC. 

It has likewise been shown, by Appendix A supra that over 
14/15ths of the record in this case was designated by the 
Commission and Intervener and that appellants designated 
but approximately 100 pages. Similarly, Appendix A supra 
reveals that considerable portions of the record need not have 
been printed. 

As Mr. Justice Miller in Red River Broadcasting Company, 
Inc., v. Federal Communications Commission et al., — App. 
D. C. —> — F. (2d) —, stated: 

“When this court acts upon an appeal from the Commis¬ 
sion the proceeding is similar in nature to an equitable 
proceeding to restrain the enforcement of an invalid ad¬ 
ministrative order. Federal Radio Commission v. Nelson 
Bros . Bond & Mortgage Co., 289 U. S. 266, 211. 9 7 

It is submitted that an appeal from the Communications 
Commission is akin to an equity proceeding in this court, and 
that under such circumstances the rules applicable in equita¬ 
ble proceedings in the taxation of costs have application. 

In Brown et al. v. Macfarland, 22 App. D. C. 412, 414, it 
is said: 


“In the courts of equity the allowance of costs has 
always been discretionary with the courts as part of the 
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general remedy which they administer. They generally 
follow the rule of the common law and allow costs to suc¬ 
cessful litigants as part of the decree in their favor; I but 
in many cases costs are required to be paid out of spine 
fund, or they are apportioned between the parties* or 
each party is required to pay his own costs, or sqme- 
times even the successful party is required to pay theta / 9 

In Hodgmun et al. v. Atlantic Refining Co ., et al ., (Dl C. 

D. Del. 1927) 20 F. (2d) 949, 951. it is said: 

‘‘Tlie general principle is that in suits in equity, as in 
actions at law, the prevailing party is entitled to costs. 
Gold v. Gold, 187 F. 273 (C. C. A. 2) ; Blassengamp v. 
Boyd, 178 F. 1, 21 Ann. Gas. 800 (C. C. A. 4); Wbst- 
feldt v. North Carolina Min. Co., 1/7 F. 132 (C. C. A. !4). 
This principle must be applied here, unless the losing 
party can show that equity and good conscience require 
a different judgment. Piersoll v. Elliott, 6 Pet. 95, 8 
L. Ed. 332; Westfeldt v. North Carolina Min. Co., suprp.” 

The rules of this court provide in part : 

“* * * the costs of such printing (the record) shall! be 
taxed as costs in the case against the losing party, or! as 
may be specially directed by the court, in its judgment. 77 
Rule No. 6, section J. 

“If, however, either appellant or appellee shall have 
caused parts of the record to be printed plainly unneces¬ 
sary to the full and fair hearing of the case, the court 
will deal with the same in respect to cost as it may deem 
proper and just. * * Ibid, section 5. 

In Lincoln Motor Co. v. Lincoln Mfg . Co 58 App. D. C. 

191, 192, it was held that 

“ * * * that portion of the record which was brought 
into this court was unnecessary to the determination !of 
the case, the costs of the same are assessed against tjhe 
appellee . 9 7 

Smith v. Lancaster , 37 App. D. C. 25, 28-29, is pertinent: 

“In the direction for printing the record given to the 
clerk of this court, the appellant again sought to exclude 
a great deal of this irrelevant and immaterial matter that 
had been included in the transcript; but the appellee re¬ 
quired the whole transcript to be printed. The effect bf 
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this was to greatly increase the cost of the transcript and 
and of the printed record, as well as to impose upon the 
court an unnecessary burden. 

For these reasons, the decree will be affirmed with an 
order that the costs be paid, one-half by each party. ” 

To the same effect are Stevens v. Setter, 11 App. D. C. 245, 
247-248; Arkansas v. Tennessee , 269 IT. S. 152; Baltimore <L' 
Potomac Railroad Company v. Fitzgerald , 2 App. D. C. 501, 
508; Lee v. Welch, 37 App. D. C. 125, 126. 
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APPENDIX C. 

Decision of the Federal Radio Commission, March 31, lj933, 
Granting the Application of United States Broad¬ 
casting Corporation for Renewal of License. 

8303 

FEDERAL RADIO COMMISSION 
WASHINGTON, D. C. 

Docket No. 1831. j 

I 

In re application of 

United States Broadcasting Corporation (WCGU) 

Brooklyn, New York. 

For Renewal of Station License. 

STATEMENT OF FACTS, GROUNDS FOR DECISION 
AND ORDER OF THE COMMISSION. 

Preliminary Statement and the Issues . 

This proceeding arose upon the application of the Utyited 
States Broadcasting Corporation (Station WCGU) fori re¬ 
newal of license to operate at Brooklyn, New York, on the 1400 
kilocycle frequency wfith power output of 500 watts, witty its 
present time division assignment, and to share time with Sta¬ 
tions WFOX, WBBC, and WLTH. 

Each of the stations sharing time with WCGU, (WF0X, 
WBBC and WLTH) has an application pending before! the 
Commission for additional facilities on the 1400 kilocycle 'fre¬ 
quency, all of whom appeared as respondents at the hearing 
before Chief Examiner Yost on December 19 to 21, 1932, land 
opposed the renewal application of Station WCGU. (Shbuld 
any one of the respondents ’ pending applications be grafted, 
applicant station WCGU would be deleted thereby.) The Ex¬ 
aminer submitted his report (No. 445) under date of Janu¬ 
ary 12, 1933, in which he recommended the granting! of 
WCGU’s application for renewal of station license. Excep¬ 
tions to the report were filed by Stations WFOX, WBBC ^nd 
WLTH. All of the respondents requested oral argument! be¬ 
fore the Commission, which was granted and oral arguityent 
heard before the Commission on March 13, 1933. 
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Statement of Facts. 

Station WCGU was first licensed in November, 1926, by 
the Department of Commerce to Charles G. Unger, which li¬ 
cense was thereafter renewed from time to time by the Fed¬ 
eral Radio Commission. This station is now operating by 
authority of a temporary license issued October 28, 1932, 
pending action of the Commission on this application. On 
March 7, 1928, WCGU was licensed in the name of the U. S. 
Broadcasting Corporation, a Delaware corporation, the stock 
of which was owned by Charles G. Unger, Anna Unger, his 
wife, and Samuel Rappaport, his son-in-law. Thereafter, un¬ 
til October, 1931, applications were sometimes made and li¬ 
censes issued in the name of the United States Broadcasting 
Corporation, notwithstanding the corporate name of the ap¬ 
plicant (a Delaware corporation) was U. S. Broadcasting Cor¬ 
poration. 

About October, 1931, the then holders of all the stock of the 
U. S. Broadcasting Corporation, the licensee of WCGU, a Dela¬ 
ware corporation, made application for and were granted a 
charter by the State of New York in the name of United States 
Broadcasting Corporation. After the United States Broad¬ 
casting Corporation was authorized by the State of New 
York, the U. S. Broadcasting Corporation, a Delaware corpo¬ 
ration, and the licensee of WCGU, assigned its license, busi- 
jiess and property to the United States Broadcasting Corpora¬ 
tion, the New York corporation, which latter corporation has 
since been and now is the owner and licensee of Station 
WCGU. The stockholders of the New York Corporation were 
identical with the stockholders of the Delaware Corporation, 
occupied the same office, used the same transmitter, and oper¬ 
ated WCGU as had its predecessor, the U. S. Broadcasting 
Corporation, the Delaware corporation. 

Soon thereafter, Charles G. Unger, as President of the 
United States Broadcasting Corporation filed with the Federal 
Radio Commission an application for voluntary assignment 
of license from the U. S. Broadcasting Corporation (the Dela¬ 
ware corporation) to the United States Broadcasting Corpora¬ 
tion (the New York corporation), which application was re¬ 
turned to the applicant with the following letter: 

* ‘ Gentlemen: 

There is returned herewith your application for con¬ 
sent to assignment of radio station license of Station 
WCGU from U. S. BROADCASTING CORPORATION 
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to UNITED STATES BROADCASTING CORPORA¬ 
TION, dated October 10, 1931. It is noted that the as¬ 
signee and the assignor are the same, the only difference 
being in the name of the corporation. As the existing 
license of Station WCGU was issued in the name of 
the UNITED STATES BROADCASTING CORPORA¬ 
TION it is not necessary to file any application for the 
proposed change in name. 

(Signed) James W. Baldwin, 

Secretpry.” 

It appears that the application for regular renewal of 
broadcasting station license of applicant filed in the Commis¬ 
sion March 1, 1932, shows the applicant to be a New )Tork 
corporation chartered in the name of the UNITED STATES 
BROADCASTING CORPORATION. It further appears 
that the applicant’s broadcasting license for the period ending 
November 1, 1932, issued by the Commission under date of 
April 22, 1932, is in the name of United States Broadcasting 
Corporation, which is the correct designation of the present 
licensee of Station WCGU, a New York corporation, which 
succeeded the U. S. Broadcasting Corporation, a Delaware 
corporation. 

Depositions were taken in New York City, December 1 and 
2, 1932, upon motion of the Federal Radio Commission. These 
depositions in most part have to do with the failure of Charles 
G. Unger and applicant, United States Broadcasting Corpora¬ 
tion, to meet the financial obligations incurred by Unger! and 
said corporation prior to the taking over of the stock of said 
corporation, management, control and operation of W<bGU 
by Meyer, Kronenberg and their associates, frequently desig¬ 
nated in the record as the “new interests.” The depositions 
disclose that it was the common practice of Charles G. Unger 
during the summer and fall of 1932 to issue cheeks in pay¬ 
ment of claims against the United States Broadcasting Cor¬ 
poration, drawn on banks in which there were no funds to 
meet said checks. 

Inspections by Radio Inspectors disclosed that the trans¬ 
mitter of WCGU had at certain times been operated with less 
than its licensed power, and equipped with meters inadequate 
for accurate and proper reading. Operating logs of the 
transmitter were not available at the transmitter for the Radio 
Inspector for a period of some weeks previous to November 
20, 1932. 
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The studios, executive and business offices, etc., of appli¬ 
cant, are located at 427 Platbush Avenue, in the Borough of 
Brooklyn, New York, for which it pays a monthly rental of 
$208.33. The applicant maintains a complete office staff and 
force, consisting of a chief operator or engineer, control op¬ 
erator, English announcer, Jewish announcer, Polish an¬ 
nouncer, Italian announcer, program director, studio mana¬ 
ger and a staff of nine salesmen working on a commission 
basis. The present transmitter was recently remodelled and 
improved, and equipped with frequency control, etc. The 
transmitter is housed at 38-23 24th Street, Long Island, City 
of New York, for which the applicant pays a rental of $50.00 
per month. 

The applicant has made available its facilities for charita¬ 
ble, educational, civic, political and eleemosynary needs, main¬ 
ly without charge as to religion, class or creed. Its facilities 
were given to the Public Health Department of the City of 
New York, to the United States Government, Post Office De¬ 
partment in broadcasting early Christmas mailing appeals; 
to churches, of various faiths; to orphan asylums and asso¬ 
ciations for aiding the poor, and associations to help the 
blind; to organizations engaged in the distribution of Christ¬ 
mas baskets, and associations feeding the poor. Applicant 
in connection with its broadcasts over WCGU uses 11 orches¬ 
tras, 7 harmony teams, 4 quartets, dramatic sketches 4 times 
a week, 16 artists doing “singles", 2 Italian string orchestras, 
a Polish-Columbia recording orchestra, a Ukranian-Columbia 
recording orchestra, a Jewish-Columbia recording orchestra, 
Wanser string orchestra, and several dance orchestras, con¬ 
cert pianists, instrumental and vocal musicians, etc. 


It appears 

from the 

record that 

the programs of 

Station 

WCGU are divided approximately 

as follows: 





Hours 

Minutes 

English programs, weekly 

17 


Italian 

< c 

< t 

2 

30 

Polish 

a 

< c 

1 

15 

Ukranian 

i c 

i i 


45 

Jewish 

c < 

i c 

5 

30 


In the summer of 1932, the applicant, Station WCGU, was 
granted permission to remain off the air in order to move 
and reconstruct its transmitter apparatus, provide monitor¬ 
ing equipment, etc., and to remain off the air until December 
2, 1932. However, the station resumed operations late in 
September, 1932. 
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It appears from the record that applicant corporation, al¬ 
though the station was not operating or earning any money, 
was maintaining its complete office, technical and broadcasting 
stall, and that Unger then claimed to have made an arrange¬ 
ment with the employees to accept checks in payment during 
such time as the station was off the air, and to wait for such 
payment until after the station resumed operations and was 
earning money. A number of these employees, and some other 
creditors started suit against the applicant, or against Ukiger, 
and likewise filed complaints in respect to such non-payment 
with the Federal Radio Commission, during the time the sta¬ 
tion was silent, all of which were subsequently paid by the 
Meyers-Kronenberg interests or new interests, which even¬ 
tually purchased the stock of the applicant corporation. 

On or about September 15, 1932, the station borrowed 
$3,000.00 from clients of the office of Morris and Samuel 
Meyers, and took the stock of this corporation as collateral 
to a stock collateral note. In making such loan, Mr. Morris 
Meyers, who personally handled the entire matter, relied upon 
the existence of a proper license then issued to United States 
Broadcasting Corporation for the period commencing May 1, 
1932, and terminating November 1, 1932, a photostatis copy 
of which was given him. Subsequently, and on October? 15, 
1932, Meyers, having in the meantime ascertained that; the 
information which had been given to him was not accurate, 
and in order to save his clients’ money so loaned to the sta¬ 
tion, entered into a contract in writing to buy from Charles 
G. Unger, Anna Unger and Samuel Rappaport, the sole stock¬ 
holders of the applicant corporation, their entire stock for 
the sum of $17,500.00, with the proviso that every dollai* of 
the cash involved in the transaction was to be first paid by 
the purchaser, Estelle Wagner, representing the Meyers- 
Kronenberg interest, to the creditors of the applicant sta¬ 
tion. Subsequently, Estelle Wagner obtained title to this 
stock, and this title so obtained by her was thereafter con¬ 
firmed by confirmation dated December 8, 1932, signed by 
Charles G. Unger, Anna Unger and Samuel Rappaport. 

In the interim between October 15, 1932, when Estelle 
Wagner, representing Meyers-Kronenberg interest, agreed to 
buy this stock of the applicant corporation, and in accordance 
with the terms of the contract of purchase the Meyers-Kron¬ 
enberg interests paid in cash over $10,000.00 to the creditors 
of the applicant corporation. By the end of October, 1932, 
and before either Kronenberg or Meyers had any intimation 
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that the Commission was looking into and intended to cite 
this applicant, Station WCGU, for hearing upon the question 
of financial stability, the Meyers-Kronenberg interests had 
paid out to the creditors of the applicant approximately 
$15,000.00. It is probable had Kronenberg or Meyers known 
that this was going to happen, or that there was any ques¬ 
tion about the Commission citing this station for financial 
instability, or that there would be or had been an investiga¬ 
tion, they would not have entered into the contract of pur¬ 
chase, nor paid out approximately $15,000.00. All of the 
indebtedness of the applicant, with the exception of about 
$2,000.00 has been paid by the new stockholders or new in¬ 
terests in the applicant corporation. The only pending in¬ 
debtedness is that of some contested claims which the new 
interests, for legal and other reasons, feel that they have a 
right to contest and that there is more than enough money 
in the treasury of the corporation to pay such claims, if such 
contests are determined in favor of such creditor bringing 
suit, and that the station has more than enough ready cash 
with which to operate. The station lias on hand at the present 
time approximately $6,000.00 in cash. The present stock¬ 
holders have a “gentlemen’s agreement" amongst themselves 
made at the time that they took over the stock of the corpora¬ 
tion on November 9, 1932, by which they have obligated and 
pledged themselves, in addition to their present investment 
in the business which is approximately $20,000.00 to supply 
additional capital. The stockholders by a “gentlemen’s 
agreement” agreed to advance and furnish to the corporation, 
as its needs require, and to meet any claims, judgments, etc., 
against it, all the necessary moneys that this corporation may 
need. The present stockholders are of such financial stand¬ 
ing and ability that they can carry out such arrangement, and 
have pledged themselves in behalf of the corporation so to do. 

It is disclosed that the operation of Station WCGU by the 
new interests from October 15, 1932 to December 17, 1932, 
resulted in a profit of $900.00. 

The Exceptions. 

Exceptions filed by respondents to the report of the Ex¬ 
aminer present no substantial questions not necessarily in¬ 
volved in the consideration of all the facts disclosed by the 
record in this case. 
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Grounds for Decision . j 

On the record in this case the Commission is of the opinion 
and so finds: 

i 

i 

1. The applicant, United States Broadcasting Corporation 
(a New York Corporation), the present licensee of Station 
WCGU, is the holder and owner of all the property and assets 
of said corporation and is legally, technically and financially 
qualified to operate Station WCGU in the public interest and 
is entitled on the record to renewal of broadcasting station 
license. 

2. Such irregularities as appear in the record relative to 
applicant’s filing application for renewal of license for period 
ending November 1, 1932 and the delay of applicant in 
filing written notice of appearance, etc., are not deemed of 
sufficient consequence to justify a denial of this renewal appli¬ 
cation. 

3. Public interest, convenience and necessity wouldi be 
served by granting the application for renewal of license of 
Station WCGU. 

ORDER. j 

On consideration of the evidence in this case, the Ex¬ 
aminer’s report, the exceptions filed thereto and the oral argu¬ 
ment, it is accordingly ordered: 

1. That the exceptions filed by the respondents to the report 
of the Examiner be and the same are hereby overruled. 

2. That the application of the United States Broadcasting 
Corporation for renewal of station license be and the s&me 
is hereby granted. 

Filed March 31, 1933. 


